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givendeed of lands andunrecorded cancelled theAn voluntarily up, by parties
to the in the asgrantor,to with intent re-vest estate between them asandit,

to all claimants under them as a re-andoperatessubsequent re-conveyance,
in grantor.vests the estate the

was a ofTHIS writ and triedwas atentry, here the last
theterm whengeneral issue, itupon inappeared evidence,

from the of theand admission thatparties, James Osgood
seized of the demanded inbeing fee onpremises the 11th

ofday by deed,hisMay, 1803, executedduly and acknowl-
edged, conveyed them to one Levi Sanborn, who himpaid

of the and aconsideration,a part gave promissory note for
the remainder. Sanborn immediately entered and built a

house the land.dwelling Inupon November, A. D. 1803,
with hishouse,Sanborn's together unrecorded deed, were

fire.consumed Sanborn andby Osgood afterwards agreed
the deedthat should be considered as cancelled, and the

thetitle to land as in andre-vested thatOsgood, Osgood
ashould Sanborn bondgive toconditioned convey the land

latter,to the the ofupon payment that ofpart the considera-
tion which then remained due—and such bond was accord-

theingly given. On of22d A. D.January, 1810, Sanborn
i.von. 2
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them,was betweenTomson,indebted to and it was agreed
that should the debt due from SanbornTomson Osgoodpay

to Tom-to him that giveSanborn should; Osgoodprocure
also givea deed of the that shouldson Sanborn;premises

shouldhim a deed of them and that Tomsonquitclajm ;
him,toconveya conditioned tobond, uponSanborngive

the sumof Tomson,the the debt due to includingpayment
he towas pay Osgood.

theThis was carried into executionagreement by parties.
were ac-deeds from andThe Sanborn to TomsonOsgood

ofon the of 1810, daytheknowledged 22d A. D.January,
not ofdate, January,their but were recorded until the 13th

knewmade,When these deedsA. D. 1814. were Tomson
the former deed from Osgoodall the circumstances respecting

1810, San-Prior to the of A. D.January,22dto Sanborn.
note,aLovejoywas indebted to A. upon promissoryborn

the sameHutchins, who, onendorsed to C.Lovejoywhich
to the courtSanborn,a returnablesued out writday, against

theand causedcounty,in Hillsboroughof common pleas
term followingat the Marchattached,to be andpremises

whexecution,of ichout a writand suedjudgment,recovered
fromthirtyextended on the within daysduly premiseswas

ofof the rendition judgment.the time
from and SanbornOsgoodof conveyancetime thetheAt

nor had anyTomsonOsgood knowledgeneitherTomson,to
to or utchins nor had;indebted HLovejoywasthat Sanborn

of the deeds to Tom-any knowledgeor HutchinsLovejoy
in under C. Hutchins.isdefendant possessionTheson.

of for the de-consent thetaken, parties,was byverdictA
court the ques-of theto thesubject uponmandant, opinion

lawwas in of sufficient tothe evidence pointwhethertion
court should be ofand if theverdict; opinionsustain the

to towas have libertydefendantthesufficient,itthat was
- ver-onto render thejudgmentin chancerymove the court

to bethe verdictotherwise setdict, as mortgage;aupon
a defendant.and entered for theverdictaside,
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inof rela-Bell, J.* The no fraudcase affords evidence
therefore, to beare,tion to the claims of either party. They

as innocent The attachmentequallyconsidered purchasers.
toof was to the deed Tom-recordingthe ofHutchins prior

son, titlein whateverand vestedconsequently Hutchins
questionat the time of the attachment. TheSanborn had

ownerwas theis,therefore to be whether Sanborndecided
of the at the time of the attachment.premises

andThe between after theagreement Osgood,Sanborn
deed,loss of that the title of the shouldSanborn’s land

inrevest to be to Sanbornconveyed theOsgood, pay-upon
ment of the ofdebt,a in samequestionthepresents point

thecancelledactually byview as if the deed had been par-
be re-therebythe title shouldties, with the intention that

invested Osgood.
Does the act an deed, byof unrecorde’dcancelling agree-

ofment the to revest the title inwith intent therebyparties,
the a acquiredat whengrantor time no other havepersons

in therights the land under the to grantee,conveyance ope-
arate as New-the title the lawsof ofre-conveyance by

?Hampshire
A deed of andlands, executed itduly delivered, though

be recorded,not vests the title in the asgrantee theagainst
grantor and his and allheirs, claimantssubsequent under the
grantor, having ofnotice suchprior deed. the statuteBy
of February 10th, A. D. 1791, entitled “An act declaring
the mode of conveyance by deed,” sect. 1, enacted,it is
that no title to real estate than angreater estate at shallwill,
be passed but by some instrument in writing.

If this, were atherefore, new andquestion, the language
of the statute of were to1791 receive what to beappears
it§ most natural theconstruction, act of an unre-cancelling
corded deed could not amount to a re-conveyance. isThis

anot, newhowever, question. The ofstatute February, A. IX
is,1791, as it thisrespects question, asubstantially ofcopy

a ofstatute the ofprovince New-Hampshire, passed A. D.
J,,C. having counsel,been of didRichardson, innot sit the cause.
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Tomson lawofthe courtsand before the Revolution1719 long;(1)
Ward. ofto theof had a construction wordsthe givenprovince

consideration.underthat in to the questionstatute relation
(1)5Geo. c.i.,

I.100,$ to unre-theas between thedecided, that,hadThey parties
cancellingbut that anot sodeed, the fee didcorded pass,

whatthe destroyedof deed ofthe by agreement parties
title in the grantee,an inchoateseem to have consideredthey

title.in of his'formerthe possessionleaving grantor
beforeof the statutethis was the settled constructionThat
ques-as anyis as ascertainedRevolution, satisfactorilythe

well as the recollec-Tradition,can be. asof naturetion this
law inof the of theof the oldest memberstion profession

that such was the ancient and uniform con-this state, agree.
ofstruction the statute.

when thethatlegal maxim, legislatureis an establishedIt
the of thestatute,or constructionre-enact a previousadopt

andlaw,of is theadopted;as settled the courtsstatute, by
been ouruniformly byputsame construction has accordingly

statute ofcourts the 1791.upon
on the construction nowreal estatetitles toMany depend

would be of incon-greatto this and itstatute, publicgiven
thisto unsettle question.venience

of if thiscourt,have thebeen the opinionmightWhatever
to decidedfor the time be on'thewere now firstquestion

a reference to1791, without the for­of statute ofthewords
2 84,John.(2) the believetheyconstruction of statute,(2)mer established

vs.Jackson
Chase. 6 Mass. lawof andsound publicon principlesarethey•that justified,Rep. Mar­24,
shall vs. Fisk. has thebelieve been uniformto what theyin adheringpolicy,10 Rep.Mass.

Comm. vs.403, astate for nearly centuryin this past.lawof thisconstructionDudley.

that is in lawthe evidenceis,of the courtThe opinion
and to thethat,the verdict; accordingto sustainsufficient

the have leave to fortenants movetheofagreement parties,
as averdict, mortgage.uponon thejudgment

the demandant.Hale,P. forJ.
for the tenant.S. Moody,


