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CHARLES T. STEVENSversus PETER CUSHING

An action for and receivedhad not towill lie recover backmoney money paid
an. contract which has been in executed.upon executory part

was anTHIS action of for had re-money andassumpsit,
to theceived, use.plaintiffs The cause was tried athere,

the last term, theupon issue, and a wasgeneral verdict taken
consent for theby subject to the theplaintiff, court,ofopinion

a statement of inupon facts substance as follows: Before
14,the of October,29th IS the defendant had as ashipped

onseaman board the ofMacedonian, Portsmouth,privateer
then'lying Boston,at and bound on a cruize to notcontinue
more than one norhundred, less than ninety Ondays. jhe

of29th theOctober, 1814, defendant sold to the plaintiff
one fourth of a seaman’spart share in said cruize for sumthe
of dollars,fifty which he received at the time of sale. The

sailed from Boston onprivateer her cruise on the 11th of
November, 1814, and on the of in5th December following,
consequence of the loss of her into Portsmouth.bowsprit, put

the arrival of theUpon assembled,the owners andprivateer
determined that wouldthey consider the cruise as andended,

the crew.discharged soon afterwardsThey assembled again,
and determined that the cruise was not ended, and theirby

notice to the officersagents gave and crew to on boardrepair
andthe theprivateer finish cruise. The defendant and all the

seamen, four,other excepting neglected or refused to return
on inboard; ofconsequence which the owners proceeded

andto officers seamen aship for newappoint cruise. The
ondefendant was board the and didprivateer, duty as a sea-

from the 4th ofman, November till the 5th of December,
for1814, he was towhich entitled receive of the agent,prize

as his share of onemoney, dollars,twelve fouth ofprize part
he inwhich left the ofhands the for theagentprize plaintiff,

has never called forwho it.
J.* thisByBell, questionsstatement two are presented

the of thefor consideration court.
* cause,C. ofhaving been did not sit in thisJ., counsel,RichardsoN,
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action,Ste™ns any1st. the stated cause ofDo facts disclose
cubing. gd. itsthe action in pres-to maintainAre sufficientthey

whetherstatement,from theform ? It does notent appear,
Portsmouth,their arrival atcrew werethe discharged upon

the owners toauthority givenof expresslyanirupursuance
the vessel inthe arrival ofan end to cruise,theput upon

insustainedas wasin of suchconsequence injuryanport,
usage thatwas established oncase, anythis of that there

cruise, andan end to thethe owners mightsuch event put
this' dis-whetherdoes notthe crew. Itdischarge appear

norconsent,theirwith or againstthe crew wasofcharge
orto, dissentedindividually assentedwhether the defendant

facts,of thesebythis the owners. Evidencefrom discharge
ato de-necessaryat areleast, essentiallyof them,or some

merits. Butwhat to be itsseemsof this case uponcision
case,the the statement pre-the meritsbe ofmaywhatever

moneyaction for had andthat anwhich showfactssents
rightrests hisThebe maintained. plaintiffcannotreceived

has not per-the defendanton the thatgroundrecoverto
thisand thatin to the voyage,relationhis contractformed

rescinded, andthe contract asto considera righthimgave
aas Wherethe money paidback consideration.recover

onis theexecutorycontract whichismoney upon,apaid
and hethe altogetherhas received money,of him whopart

injuredthe has ancontract,the partyoffails performing
the contract toan action on recovertoelection, bringeither

or to theconsider contractthe non-performance,fordamages
soback the money moneyrecover asrescinded, paid,andas

use.to hisand receivedhad
the assent of him whothe law re­case presumessuchIn

of the contract;to the dissolution andmoneytheceived
soto moneya the receivedrepayraises promisethereupon
asare considered rescind­Contractsconsideration.without

(1) 7 D. & E. 181,by only islaw when andcontract entireof .theinferenceed J&Giles vs.al. ,
in injuredif executedunexecuted; part, partythewhollyEdwards.

tot0 on contract recover damagesan action hisresort
the non-performance.- 1 Selw. N. P. 88. 5 East 449, Hunt vs. Silk. - 1 New. Rep. 351, Cook vs. Munstone.fot (1).
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The in part,in this hisdefendant, case, contractexecuted
he entered remained on dutyboard the and didand privateer,
as a seaman, for at least of the cruise.part

The action for had andmoney cannot, therefore,received
be maintained but the if injured, his; seekplaintiff, must

an action on theremedy by contract.
The aside,verdict must be set and a verdict entered for

the to ofdefendant, according the theagreement parties.

JOHN BENNETT versus GIDEON DAVIS.

charged chargedItems in a book within six do not take articlesaccount, years,
suit,same account more thanin the six before of of lim-out the statuteyears

unless there are mutual accounts between theitations, parties.

THIS was an action of founded anassumpsit, upon ac-
the writ,count annexed to toamounting ninety-one dollars

cents. thethirty-four All items in the account, theexcept
last,three were tocharged previous the October,28th 1803.

The three last items were incharged the 1811,years 1812,
and 1813. The actiorfwas commenced on the 16th Decem-
ber, 1815. the trial inUpon here, September-term, 1810,

onlythe that arose in the casequestion was, whether the
items,lastthree beenhaving sixcharged within years, were

take the residue ofsufficient to the account ofout the stat-
limitations.ute of
curiam. ThePer which mustlaw, govern this case, is

is,clear. The rule whereextremely there are mutual ac­
counts between the forparties any item of which credit has
been within six thisgiven years, is evidence of an acknowl-­

of there anedgement accountbeing open between the parties
aand to the balancepromise but wherepay ; all the items

Side,on oneare the last item which to behappens within six
standing.not drawshall after it thoseyears that are of a longer

149,N. P.ller's Cotes vs. Harris. Peake's Cases,Bu­
vs.121,N. Cranch Kirkman. 2 Mass.P. R. 217, Cogs­

vs. Dolliver. 2well Williams Saunders 127, notes 6 7.&
E. 189,6 Durn vs.Catling Skoulding.&


