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The in part,in this hisdefendant, case, contractexecuted
he entered remained on dutyboard the and didand privateer,
as a seaman, for at least of the cruise.part

The action for had andmoney cannot, therefore,received
be maintained but the if injured, his; seekplaintiff, must

an action on theremedy by contract.
The aside,verdict must be set and a verdict entered for

the to ofdefendant, according the theagreement parties.

JOHN BENNETT versus GIDEON DAVIS.

charged chargedItems in a book within six do not take articlesaccount, years,
suit,same account more thanin the six before of of lim-out the statuteyears

unless there are mutual accounts between theitations, parties.

THIS was an action of founded anassumpsit, upon ac-
the writ,count annexed to toamounting ninety-one dollars

cents. thethirty-four All items in the account, theexcept
last,three were tocharged previous the October,28th 1803.

The three last items were incharged the 1811,years 1812,
and 1813. The actiorfwas commenced on the 16th Decem-
ber, 1815. the trial inUpon here, September-term, 1810,

onlythe that arose in the casequestion was, whether the
items,lastthree beenhaving sixcharged within years, were

take the residue ofsufficient to the account ofout the stat-
limitations.ute of
curiam. ThePer which mustlaw, govern this case, is

is,clear. The rule whereextremely there are mutual ac­
counts between the forparties any item of which credit has
been within six thisgiven years, is evidence of an acknowl-­

of there anedgement accountbeing open between the parties
aand to the balancepromise but wherepay ; all the items

Side,on oneare the last item which to behappens within six
standing.not drawshall after it thoseyears that are of a longer

149,N. P.ller's Cotes vs. Harris. Peake's Cases,Bu­
vs.121,N. Cranch Kirkman. 2 Mass.P. R. 217, Cogs­

vs. Dolliver. 2well Williams Saunders 127, notes 6 7.&
E. 189,6 Durn vs.Catling Skoulding.&



STRAFFORD, TERM,FEBRUARY 1617.

case comes within the clause of the ruleThe present la^t
evidencelaid- and the three last items are notdown,aboue

aof to the items.precedingpromise pay
P. for theHale,J. plaintiff.

J,and the defendant.Smith, forN. Eastman

EBENEZER SMITH.versusJUN.CHESLEY,JOSEPH

hisfor tolls inof a maintaingate,renter assumpsitA orfarmer, turnpike may
gateto aone beenagainst whoown mistake, permitted passname, has, by

from toll.as a person exempted
and detain untilto to travellersgivenThe stopauthority turnpike corporations,

aare isthe tolls cumulativepaid, remedy.

tolls allegedof for certainwas an action assumpsit,THIS
andas farmerfrom the defendant to the plaintiff,be dueto

the Turn-at a certain oftolls, New-Hampshireof gaterenter
term,here, Februarywas triedin The causeDurham.pike

evidencewhen it inissue,the1816, general appearedon
thethatduly ; gatebeen organizedhadthe corporationthat

forto therented plaintiffof thea votewas, corporation,by
andthe roadtravelledthe defendant hadanda thatyear;

term,the withouttimessundry during hav-the gatepassed
anytohaving payand withoutthing, promisedanying paid

by both: it beenhaving supposed,for the privilegething
toll,from althoughwasthat defendant exemptedtheparties,

* that the actalso,fact Itexempted. appeared,not inwashe
the to andauthority corporationto stopgaveincorporationof

the tolls were paid.untiltravellersdetain
subjectby consent,thetaken for plaintiff,wasverdictA

the above facts.courtof the uponthe opinionto
for theParllctt, plaintiff.Ichabod
defendant.for theSmith,J.

of court was delivered bytheThe opinion
butdifficulties,case so'meJ.* ThisWoodbury, presents

examination as have been able totheyafter suchcourt,the
on theto render verdict.are inclined judgmentit,give

in cause.having of did not sit this* The been counsei,Chief Justice,


