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case comes within the clause of the ruleThe present la^t
evidencelaid- and the three last items are notdown,aboue

aof to the items.precedingpromise pay
P. for theHale,J. plaintiff.

J,and the defendant.Smith, forN. Eastman

EBENEZER SMITH.versusJUN.CHESLEY,JOSEPH

hisfor tolls inof a maintaingate,renter assumpsitA orfarmer, turnpike may
gateto aone beenagainst whoown mistake, permitted passname, has, by

from toll.as a person exempted
and detain untilto to travellersgivenThe stopauthority turnpike corporations,

aare isthe tolls cumulativepaid, remedy.

tolls allegedof for certainwas an action assumpsit,THIS
andas farmerfrom the defendant to the plaintiff,be dueto

the Turn-at a certain oftolls, New-Hampshireof gaterenter
term,here, Februarywas triedin The causeDurham.pike

evidencewhen it inissue,the1816, general appearedon
thethatduly ; gatebeen organizedhadthe corporationthat

forto therented plaintiffof thea votewas, corporation,by
andthe roadtravelledthe defendant hadanda thatyear;

term,the withouttimessundry during hav-the gatepassed
anytohaving payand withoutthing, promisedanying paid

by both: it beenhaving supposed,for the privilegething
toll,from althoughwasthat defendant exemptedtheparties,

* that the actalso,fact Itexempted. appeared,not inwashe
the to andauthority corporationto stopgaveincorporationof

the tolls were paid.untiltravellersdetain
subjectby consent,thetaken for plaintiff,wasverdictA

the above facts.courtof the uponthe opinionto
for theParllctt, plaintiff.Ichabod
defendant.for theSmith,J.

of court was delivered bytheThe opinion
butdifficulties,case so'meJ.* ThisWoodbury, presents

examination as have been able totheyafter suchcourt,the
on theto render verdict.are inclined judgmentit,give

in cause.having of did not sit this* The been counsei,Chief Justice,
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Chesieyobjected the thecontract, corporationIt is that between
Smith.frauds,and the void the statute ofbywasplaintiff, becau.se

in thetherefore,not in and as no interestthat, gate;writing
to if maintainedthe action can be atanypassed plaintiff, alj,
be name of toit in the the But itmust seemscorporation.

that into ofus, the the toll-having gone possessionplaintiff
house and a of theunder votegate, corporation, authorizing

use,ownhim to take receive the tolls to. hisandpossession
andis to atgate,be considered as tenant of the toll-house

at and he is asleast will of the that suchthe corporation,
mannerentitled to and tolls in the samecollect recover the

done, 616,the 1as have D. E. Sew-mightcorporation &
A merevs. vs. Harris.104,ard Baker. 10 East Peacock

in relationat betenant with consideredwill, may, propriety,
ofview theto a of a In thisas the owner gate.stranger,

arise,no of frauds can and~the statutecase, question upon
objectionthis cannot prevail.
is the act ofcontended, incorporationIt also that as pre-

:toll, byone of viz.collectingscribes only stoppingmethod
couldtraveller until he makes the corporationthe payment,

conferred, and abut those thatexercise no rights explicitly
itmade, remedy isalone, equivalentof onedesignation being

of all others.an exclusionto
exist where thisare aware that cases a rule of kindWe

but will be found on totheybeenhas adopted, examination
tonot those that toanalogous oughtondepend principles

case. Penalties forthe particulargovern present imposed
statute,bysued for in the modeoffences must be prescribed

is malummerelythose cases where the offenceonlyin pro-­
less thatis made than inflictedhibitum, byor the punishment

restrictive clause isor where alaw, expresslycommonthe
vs. WhenBurr.introduced, 799, KingThe Robinson.)(2

ais conferred on an individualtoo, by statute,right,a new
time a orremedy, when,at the same forprovideswhich

a ofconsideration, as to multiplicitypublic preventsome
is old such remedyfor anremedy given right,a newsuits,
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alone is to be 5 R.pursued, 514,Mass. Smith vs. Drew.
3 307,Mass. R. vs. 5Gedney 175,Johns.Tewksbury. Al­

vs. Harris. But where new remediesney are given by stat­
ute to inindividuals, order to enable morethem effectually
or more conveniently and to enforce theirexpeditiously

these benefitrights, provisions intended for the of' thebeing
are, unlessgrantees, other remedies, toexpressly excluding

be construed and considered cumulativefavorably, rather
than restrictive. 10 389, The Farmer'sJohns. Turnpike
vs. Coventry.

In case,the the to detain the traveller untilpresent power
of the toll ispayment the benefit ofmanifestly conferred for

the that it collect its andcorporation, may dues promptly
ofwithout the risk or the ofcredit, an action.expense

Those, therefore theremedies which common law would fur­
ofnish, if the act none, (Com.incorporation provided D.

Tolls, could never have been intended to be taken away.E,)
The construction contended for would not benefit travellers,
for often creditthey to And in­prefer punctual payment.

of useful tostead the it would leavebeing corporation, them
remediless in a of thewholly class cases embracing present

travellers,one, and all cases where by force,fraud or should
the without toll. isthrough gate paying Nor such con­pass

to thenecessary,struction effect only whichpublic purpose
in itsbe favor—thecan of suits : for noimagined prevention

unless from annecessity, would toresort action atcorporation,
for when therelaw, toll,common was a summary remedy so

safemore and convenient.speedy, are,much We therefore,
this objection cannotof that Oneprevail. otheropinion ob­
a in thisjection action, suggestedwasagainst recovery from

of thethe circumstance defendant's by thehaving, consent
the the withoutof toll.passed gateplaintiff, paying This

much consideration,would deserve had it not appeared that
wasthe consent aunder mistake as to thegiven fact of the

defendant’s Bothexemption. parties erroneously supposed
thethat defendant was from toll. But theexempted princi-
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riieMeywaiv­adecisive,the authorities that personis clear andpie

notto isfacts,a asunder suchhis misapprehensionrightsing
23,or 29.injured.be Evans'estopped Essaystothereby

Bos.al. vs. 1 Puller712, Goodall Dolly.1 E.D. &&&
R. 74,3 Mass. Unionvs. Bartholomew.326, Williams

408,R.United States. 9 Mass.vs. Bank theBank of
Bank.vs. The SalemGarland

verdict.on theJudgment

TERM,FEBRUARY 1817.ROCKINGHAM,

EASTMAN versus THE COOS BANK.ZEBINA

formin the common are thethoughtaken admissible,Depositions opposite party
agentsa All acts of of binding.be the a arecustomarycorporation. corporation

anThe in action is liable to the sheriff for the service ofplaintiff the writ.
storageThe latter recover for of taken on mesne and in-may properly process,

terest be on andtaxed for thatpaid hemay money expended butpurpose,
wrii,cannot forchargerecover an extra returnmaking the on the

ofwas an actionTHIS The declarationassumpsit-. con-
counts,tained two one for two hundred three dollarsfifty

nine outseventy cents, money laid andpaid, theexpended :
on another, account annexed, to theamounting same sum.

items the were theThe in account for service of two writs
the as a insheriff, favor of theby plaintiff, deputy defendant,

of a oflarge quantity attached,storage and forproperty mak-
a ofschedule said thein oning returnproperty said writs.
cause was tried here at theThe last theterm on general is-
when thesue, the service theplaintiff ofproved andwrits,

the of oneoffered takendeposition inSlimpson, common form,
of the time and ofnotice beenplace caption having given to

of thethe to shewpresident the ofcorporation, storage the
and it atfor thepayment byusual rate theproperty plaintiff.

objectedwasThis to thedeposition by butdefendants, ad-
H.bymitted the coitrt. J. Crane, who was called as aEsq.,

witness, testified, that the thecashier of BankCoos deliver-


