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instituted, whether they can now be regarded liable to ,'the
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plaintiff, in any form of action, for any part of the prize ,Pa”‘":‘”‘-
money. 16 FEast 275.—4 D. & K. 382.—2 Bro.ed. & =~ 7

Ciw. L. 235, 4

Where a minor happens to be eloigned from the parent,
the latter often ceases to be entitled to any portion of his
wages, on the ground that the former would without them
be suffered to starve. 1In some cases, also, special rewards,

- conferred for important personal serviees, as salvage, prize
money, bounties, &c. seem peculiarly the minor’s individual
property. 2 Cranch 270.-—10 Niles’ Register 387-9.

Nor would it require very strong additional circumstances
to satisfy a jury that a parent neglegting in this manner to
interpose a claim, had consented to the son’s receipt of his
own wages: at all events, their attention should have been
directed to this point on the trial. .

Verdict seé aside and ¢ new trial granted.

LEVI TILTON vzersus JOHN GORDON.

Where a payment has been made in part of a debt, and afterwards the creditor
sues and recovers judgment by defanlt, for his whole debt, without any de-
duction for such payment, the jadgment debtor cannot afterwards maintain
an action 1o recover back such payment. His remedy must be by obtaining
a new trial in the original action. .

THIS was an action of assumpsit, in which the plaintiff
declared in several counts for the same cause of action. The
last of these counts, which sets out the facts of the plain-
tiff’s case very fully, alleges, that on the 3lst of March,

1801, the plaintiff gave to the defendant two promissory

notes, for upwards of two hundred dollars each, and that on

the 7th of April, 1803, the plaintifi delivered to the defend-
ant a yoke of oxen, at.the price of fifty-five dollars, in part
payment of the notes : that the defendant promised the plain-
tiff to endorse the price of the oxen on the notes, but neg-
lected to do so, and afterwards brought a suit uporr the notes :
that the plaintiff, relying upon the defendant’s promise to
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endorse the price of the oxen upon the notes, suffered the
defendant to take judgment against him by default, a,nd has
been compelled to pay the whole amount of the notes, Wlth-
out any allowanee for the price of the oxen. :

The defendant pleaded the general issue. 'The cause was
tried here at Febroary term, 18186,

The evidence given on the trial fully proved all the mate-
rial facts, as stated in the count referred to. A verdict was
returned for the plaintiff, which the defendant moved should
be set aside, as against law, and a new trial granted.

Berr, J* The plaintifi’s declaration, as well as his evi-
dence, shows that the oxen, for the price of which this suit
is brought, were dsehvmed by the plaintiff to the defendant
in part payment of an emstmg debt, and not on a contract

of sale on a credit. :

The evidence in the case would have afforded the plain-
tiff a good defence, to the extent of fifty-five dollars, in the
action brought by the defendant afralmt the plantiff upon

‘the notes, 1t could only have availed the plainuff as a
_defence as payment, aud not as a set off. A set off can only

be of an existing debt, for the recovery of which the party
pleaﬂing might have maintained an action. Had the plain-
tiff, before the suit brought against him on the note by the’
defendant, commenced an action against the defendant for
the price of the oxen, as on a contract of sale, it cannot be
pretended that he could have succeeded. -

The evidence in this case would have made a complete
defence to such action ; it would have shewn conclusively
that the oxen passed from the plaintiff to the defendant in

" part payment of a debt, and not on a contract of sale on'a

credit. This action cannot be supported on the ground of'a
sale of the oxen in question, on a credit, as all the evidenece
shows it was not so; if supported at all, it must be on'the
ground that the defendant vecovered more in the action on
the notes than was due to him. On this ground, the plain-

* Ricuarpsor, C. J,, having been of counsel, did not sit in this cause.
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tiff cannot recover, No legal quemon is more fully settled
and at rest, than that the merits of a judgment recovered
i a court of competent jurisdiction, whilst unreversed; is
conclusive as to the stbject matier of it, to every intent and
purpose, and cannot be re-examined in a new action founded
on evidence which would have made a defence to the orig-
inal suit.

This is to be regarded as a first principle, which cannot
now be shaken, even to do what seems to be consistent with
justice in ‘a particular case, withont endangering the best
interest of society. U Lord Raymond 742, and Murief vs.
Hampton, and 7 T. R. 269, Philips vs..Hunter,and 2 H.
Bl A13, White vs. Ward & «al., and 9 John. R. 232, Heller
vs. Jones, and 4 Bin. 67, Thatcher & al. vs. Gammou, and
12 Mass. Kep. 268,

There would be no termination of suits, if parties who
were sued on contracts were permitted to lie by and suffer a
judgment by default, and then institute suits to recover back
payments made on the contract on which judgment had been
so rendered, and which might and ought to have been used
as a defence in the original action.

The reasons for adhering to the law on this subject, as set-
tled, are still stronger here than in some of the other states
in the Union and in Great Britain, as this court is by statute
authorized to grant wew trials, even in cases of judgment
rendered on default, when it is made to appear that Justlce
has not been done betwixt the parties. .

When this cireumstance is considered, the seeming hard-
ship of the plaintifl’s case disappears.

Verdict set aside and o new trial granted.

Tilton, for the plaintiff.

Sullivan, for the defendant.
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