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toand omits onedamageB. describethe cattle ofWhere A. feasant,impounds
B, for the creaturecan sustainof them in his notification, omitted,replevin

the andif B. all onbut for that one alone. In such case, animals,replevy
each,„A. for Bjurythe trial find some of the issues for and others isen-.the

in histitled to cost on those favor.found

andthe fordefendant, taking impound-REPLEVIN against
four and one of theing oxen, bull,three thecows, property

the of theThe defendant avowed cattleplaintiff. taking
filedthis the sevendamage To avowry plaintifffeasant.

ver-,in which in tobar, country.closed issues the Apleas
diet was issues,found for the defendant on all the except

third athe and fourth. terminated inThese having point
toas the notice aftergiven Brown,Smith toby impounding

the the found in duecattle, jury that season thespecially,
Smith asaid caused notification in to be left at thewriting

last and usual of abode of the inBrown,said Brent-place
wood, which same the said ofnotification certified Brown the

anddamage done, contained a of the oxen anddescription
but made no mention the bull.cows, of

this verdict the moved for in hisUpon judgmentplaintiff
favor on all the the verdict.issues, notwithstanding

Smith,J. for the plaintiff.
andFarrar for the defendant.Sullivan,

Woodbury, delivered theJ.,* of the court.opinion
Our statute in relation to the ofimpounding(1) animals(1)stat. of Feb.

i’nju thatrequires the notification to the owner should,Lt«s among
. other describe thethings, creatures that did the damage.

When a justifiesperson his conduct under a particular
hestatute, must shew at least a substantial compliance with

its 2provisions, 419,Mass. 420.—6 EastRep. 417.
heIf derive a title to under asit, in theproperty present
thecase, authorities demand a rigid all itscompliance with

material requisitions. 1 Mass. 368,418.—4D.& ­Rep. E.
vs.King Newcomb al.&

The casesadjudged thisestablishing which haverule,
arisen under our in relationstatutes to the extent of exeeu-

* Richardson, C. having counsel,of did not sifcpnJ., been this cause.
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adver­taxes,ofassessmentfines,of militiacollectionstions,
vs. Whitford,are numerous. Athertonstrays, &c.tising

Hill., Oct., 468.Mass. Rep.18­11-11
that the statute law is amaxim tyrant,Indeed, quaintthe

a islaw innursingcommon parent, predicated partbut the
2 Wils. East351.­-­ 8 236.on the same principle.

notification inin the this ofcase, anyomissiontheBut
of the cattle evenwas,of one on aimpounded,description

a with theconstruction, palpable non-complianceliberal
ofmateriality demonstrable,this omission isThestatute.

ownerit the from whatbecause prevented knowing property
was This wouldof his distrained. have been morepoint

not altered inthough hadstrikingly exemplified, principle,
the “creature” omitted been the oneonly orimpounded, the

the eight actuallyone'of which toonly belonged the person
notified. But this omission be fatal to thethough notifica­

described,as the beasts nottion yet werespects apprehend
a will not itssuch defect impair invalidity relation to the

other In the case ofanimals. vs.Cross Hughs, Grafton
it1807, was veryCounty, decided,properly noticethatfla

toogiven late rendered the whole avowry bad. While this
ourfortifies that theposition, departure from the statute in

tanto,the case was fatal,present it doespro not thatprove
such affects the wholedeparture proceeding. There the
lateness of the notification extended to every article dis-­

and thetrained, avowant did not with thecomply statute in
relation to a “creature”single here heimpounded; strictly
conformed it asto respects every creature but one. The only
sound rule of construction on the subject is, for courts to be

the nature ofgoverned by the deviation from the statutory
Where it is ofprovisions. such a character as to reach the

of thegist totransaction, affect the whole, then all the pro­
must fall: ifceedings but its operations be confined to a single

independent particular, then thatonly portion should fall
which the defect reaches. So a consideration failmay in

and not in and apart, Mo, defendant be ablemay to justify
as to and not as to all.part 8 East 231, Kerrison vs. Cole

al.­-­ 11 Ves. 629, Mestaer vs. Gillespie.&
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Brown isissues, then,third and forthinvolved in theThe point
sfnuii. onevitiate .the as toavowry,does notmaterial, exceptbut

the defendant’sdoubt thatanydo we entertainanimal. Nor
the anytogiving plaintiffthat one. withoutimpounding

;reia-the distress inwas such an abuse offact,of thenotice
thetoas render the defendant liableto animal totion the^

here extendedwrit of isreplevinform of action. Thepresent
were wethan in Butmuch furtherin England.practice

dis-­it adoes not lie againsttheir thatto principles,adopt
aas to render himselfhe conductstrainor, trespasserunless so

that the omis­to shewinitio, yetab Pl.Chitty's(1 562.)
thecharacter,the was of that casession in instancepresent
vs. Mc­;vs. 369­ Sackriderof 10 John.Hopkins,Hopkins

and vs. 2 arePetrie,do. Pratt John.Donald, 253, 191,

authorities.express
to thecase,of the in this asThe disagreement parties

costs,of fromthe and the taxation resultsjudgmentform of
andbetween the our own.Englishdifference practicethe

isSues arebench, cases,in some where certainking’stheIn
defendant',for the the lat-for the and othersfound plaintiff

on in his favor.is entitled to cost those determinedter
state, well asin this as in Massachu-13. But612,Tidd

ifand the suc-rule is otherwise ;setts, general plaintiffthe
of his claim,him heissue toany entitling any partonceed

25, vs.to tax cost. 7 Fowleris Mass. Rep.alone permitted
Shearer.

anhowever, constitutes hereofThe action excep-replevin,
actions,rule. In whether foundedthe othertion to general

if his as to aor the establish claimtort, plaintiffcontractin
he shews a cause of and isfor, action,suedsingle particular

party.the prevailingalone
suit is notthe the alonein party institutingBut replevin,

the thenor in case sole party.actor; present prevailingthe
in a in aIt resembles libel court ofis a rem.It preceeding

claimants.and are both The defend-theadmiralty, parties
“oftitle to seven thehere shows an inchoate creatures”ant

and that the themwrongfullyplaintiff repleviedimpounded,
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Brownfor dam­is, therefore, judgment,from him. He entiticd.io
favor,i» hisfoundissuesand costs on theages respective

wrongful the defendanta detention byshowsThe plaintiff
fois therefore entitledof beasts andone of the replevied,

and cost the third anddetention,for ‘suchdamages upon
issues, ber, Rock.,vs.Fur­Rogers Feb. 1814.­—­5fourth

343, Powell vs.Mass. Hensdale.Rep.
Let t and costs taxed accordingly.be enteredjudgmen

APRIL 1817.HILLSBOROUGH, TERM,

JOHANNA LUND versus AUGUSTUS LUND.

agreement grantor grantee,aA and at the time of the executionparol between
bargainaand of deed of ofand sale that shouldgranteethedelivery lands,

giveat a time to the grantor a tobond thesubsequent reconvey upon pay-
of of ament a sum and bond given in ofmoney, subsequently pursuance
agreement,such does not make the a mortgage.conveyance

submitted,THIS was a writ of wasdower, and theto
decision of the court the ofstatementupon following agreed
facts.

Lund, theAugustus demandant’s late husband, by deed of
bargain and sale datebearing 23, 1812,October conveyed
the demanded to Thornton in andJames thepremises fee,
demandant the same deed releasedby her ofright dower in
usual form. It was at the timesame thatagreed Thornton

at a asubsequentshould time Lundgive bond, conditioned
to to him there-convey ofupon payment eight hundred dol-
lars and interest thereon thefrom 23d of October, 1812, at

time withinany three from saidyears of23d October, 1812.
On the. 13th of aday January, 1813, bond of that date to
that effect was Thornton togiven by Lund. Augustus

died,Lund, the husband of the demandant, and the defendant,
estate,administrator theupon within three years from the

of October, 1812,23d topaid theThornton said sum of eight
hundred dollars and interest, and, as administrator, received

afrom him deed of the land. The plaintiff demanded of
the defendant her dower in the premises before the com-
mencement of the suit.


