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ASAANNA HOW versus HOW.

Á. covenanted with B. he in case shethat would maintain the wife ofC., B.>
survived him —held that after the death of eould maintain an ac-not.C., B.,
tion of incovenant her own name the deed.upon

wasTHIS an action of covenant broken. The declara-
that Asa, 1804,tion said on hisalleged, December,25th by

of date executed,that and bedulydeed in court to produc-
ed, husband,toconveyed How,one then theMark plaintiff’s
a certain hadfarm, Mark,which before to andsaidbelonged
had been him to said of thegiven Asa, without theby privity

to hold to in in as col-Mark,said fee and mortgage,plaintiff,
lateral the andfor of the conditionssecurity performance
covenants in said inAsa,deed under and thatwritten, said
the same thedeed, Mark,with consent of said covenanted

the Mark,with in she the saidthat case survivedplaintiff,
dower inand should choose to take a instead ofliving her

herfarm, he,said the said would for certainAsa, provide
1813,enumerated articles. That on saidFebruary,19th

anddied,Mark her of in the farm vest-dower aforesaidright
in theed and the and therethen surrender-plaintiff, plaintiff

to aed her said of dower to and elected takeright said ^sa,
in thereof;lieu and said Asa then and thereliving accepted

said surrender of dower and his saidconfirmed covenants, yet
Asa had notsaid said covenant.performed

The defendant of deed,craved the wasoyer which as fol­
“ men,all I, How,: that Asa inlows Know &c. consid-&e.

([ dollars,of two to methousand paid by How,eration Mark
Mark,do saiduntogive, grant, heirs,ti&e. &e. his a&c.

(1 farm, in onMerrimack, which said now lives,certain Mark
“ to tohave and to hold the said Markpremises said and his

I, Asa,!<-heirsforever. the said myself,And for do&c.
covenant with Mark, heirs,said his that I am the law-&c.

“ willowner,ful and defend theand same to&c. warrant
“ him, the said his the lawfulMark, heirs, against claims&c.
“ and demands of all it is the truepersons.—Furthermore
“ of the inintent and thesemeaning grantee presents, any
“ herein to thething contrary thatnotwithstanding,contained
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“ andsaidand MarkAsa furnishif the said theprovide
“ arti-­everyroom,with the westhis wife &c. (enumerating
!i dur-if demandedannually,for theirnecessarycle support,)
“ and suf-to find goodAsa islife of said Mark. Saidtheing
“ tosonSamuel,and fornursingclothing, doctoringficient
“ inof age,toMark, yearsuntil he arrive twenty-ouesaid
“ ofdebtsall thehimself;be unable to paycase he support

contracted, clothingand sufficientgoodnow find“said Mark
“ theirduringand his wifefor said Annaand Marknursing
“ andinter themand their deceaselives, decentlyatnatural
“ sur-saidtheir case Atinagraves.stones at Inerect grave
“ ofMark, a insteadlivingvive said and she choose to take
“ said'farm,in the saidher dower Asa toengages provide
“ Anna,saidtwo cows for several(enumerating things&e.

for if Provided,demanded.annually“to be provided her,)
decease said Mark,“if said Anna before then one third to

“ deducted, room,house inexcept And case thebe &c.
abe insufficient for decent and comfortable“foregoing sup-

“ maintenance for said Anna,and Mark and and the ria-port
“ friends,andchildren theits of their said Asa obligates

make it onlyto that saidsucly,“himself Mark and Anna are
of income of“not the the above,to dispose other than for

“ their family.the use of
if said Asado fulfil on all“Now his andpart every of

annually“the thenforegoing, this(if demanded,) obligation
“ is to be void in alland instrument its parts at de-the—and

said thecease of Mark and Anna whole of the above is
“ effect,to he of none as theexcepting respects funeral charges
“and stones.—Witness seal,hand andgrave my 25th De-
cember, 1S04.” A. H. and seal.

Which, heard, thebeing defendant pleaded omnia perfor-
whichmavil, was joined.issueupon

cause was to theThe opened at Octoberjury term, 1816,
in when the courtcounty,this ofbeing thatopinion the ac-
tion not becould nonsuited thesupported,, plaintiff. But her

aside,tíouusel thehaving moved tocourt set the nonsuit and
trial,anothergrant the cause was continued for advisement.
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cause term byThe was at thisargued
Smith,and J. for theClaggett plaintiff.C.

Atherton, for the defendant.
of the court was delivered byThe opinion

toRichardson, questionThe beC. I. determined in this
canis, Anna How maintain incase whether covenant her own

op the deed which she in court Thisright produces ques-?
must the deedbytion be determined itself. No averment

of deed can alterof matter out the the case. Every allega-
the declaration oftion in matter not incontained the deed

197,be asrejectedmust 1 vs.Salk.surplusage. Green
Horne.

natureThe of the is evident.transaction Markperfectly
himself,How, to a maintenance for his wifewishing secure

son, hadand infant to his farm. In consider­Asaconveyed
of theation Asa contracted with Mark toconveyance, sup­

life,him and his wife andduring Mark’s the infant untilport
arrive at oftwenty-one yearshe should age : pay Mark’s
contracted, and the funeraldebts then of himexpenses and

wife. How had nothis But Anna concurred in the convey­
of the farm. She still retainedance her of dower.—right

Mark,withcontracted that if hisAsa therefore wife should
“him,survive and should choose a ”'inliving lieu of dower,

he her. Towould maintain secure the ofperformance this
contract, the land toAsa Mark inre-conveys mortgage. The
whole transaction is manifestlymost between Mark and Asa.

consideration,the thepaysMark ismortgage togiven him,
“with thebegins declaration,the contract that it is the true

intent and of the grantee,” Mark,meaning &c. Anna How
a to the contract,is total wholeevidently stranger and when
to certain articles,Asa furnish her theengages contract must

to Mark,be with whobe considered thepaid consideration.
authority, or modern,No ancient can found,be which will

otherwarrant construction. 47,10any John. Gardner vs.
The covenant thenGardner. not withbeing her, but with

use, it clearanother for her is actionthe becannot support»
musted, and the nonsuit stand. 1 Levintz 235, vs.Offly

Ward. Judgment thefor defendant.


