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such town against the town inwhich they have a settlement.
Should a town employ an individual to take care of a pau-
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per, he might, without .doubt, have an action against the W~ —a/

town in such case, but it must be founded on the special con-
tract. In Massachusetts, if the overseers of the poor, upon
application made to them, neglect or refuse to relieve a pau-
peg an individual may relieve and have an action against the
town. But this is by a special provision of their statute.
12 Mass. Rep. 333, Muitchel vs. Cornvilie. ‘

" Verdict sel aside end plainiiff nonsuit.
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The 8th section of the statute of December 24, 1798, which authorizes select-
men and tythingmen to arrest persons suspected of travelling unnecessarily
on the Lord’s day, is not unconstitutional,

THIS was an action of trespass.  'The first connt in the
declaration alleged, that the defendants, at Francestown, on
the 3d day of March, 1816, with force and arms made an
assault upon the plaintiff, and laid hold of, stopped and de-
_tained him a long time against his will,

The second count alleged that the defendants, at Frances-
town, on 3d March, 1816, with force and arms seized and
stopped a certain span of horses and a double sleigh, of which
the plaintiff was then and there possessed, and kept and de-
tained the same for the space of seven hours.

Simeon Dodge, one of the defendants, as to the force and
arms, &c. pleaded “not guilty,” and as to the assaulting de-
taining, &c. he pleaded in bar, that at and before the time
when, &c. he, the said Dodge, was one of the tythingmen of
said town of Francestown, duly elected and qualified, and
that the plaintiff at the time when, &c. being on the Lord’s
day, between sunrise and.sunset, was travelling in said Fran-
cestown, in the style and capacity of a teamster, with a car-
riage of burden, called a sleigh, and drawn by two horses,
and was so travelling then and there to appearance not from
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necessity, nor toastend public worship, nor te ¥isit the sick,
nor to do any office of charity ; and that the said Dedge did
then and there suspect the plaintiff of thus travelling ua-
necessarily on said day, between sunrise and sunset, where-
upon said Dodge, being a tythingman, as aforesaid, then and
there notified the plaintiff thereof, and requested him to stop
and inform the said Dodge of the cause and reason of his
travelling as aforesaid, which the plaintiff then and there te-
fused to do. Whereupon the said Dodge gently laid his hand
on the plaintiff, and stopped, seized and detained him, and in
so doing said horses and sleigh he was driving, necessarily’
detained for such time only as was necessary [or demanding
the cause and reason of the plaintifi’s travelling as aforesaid,

“his name and place of abode, and for receiving the answer to
such demands as were lawful, :

To this plea there was a general demurrer and JOlllder.

The demurrer was argued by Henry Hubbard, on the part
of the plaintiff, and by James Wilson, on the part of the de-
fendants. .

The opinion of the court was delivered by

Ricuarpsow, C. J. Tt 1s contended by the plaintiff in this
case, that the Sth section of the statute of December 24,
1799, (Laws 347,) which authorizes selectmen and tything-
men, within thelr respective precincts, foreibly to stop and
detain any person or persons they shall suspect of travelling
unnecessarily on the Lord’s day, is contrary to the constitu- .
tion of this state, and void, and that no person can justify an
arrest under it. If the act in question be contrary to ‘the
constitution, the consequences for which the plaintiff eon-
tends must undoubtedly follow. '

By the 15th article of the bill of rights, prefixed to the
constitution of this state, it is declared that * no subject shall
“be arrested, Imprisoned, despoiled, or deprived of his pro-
“ perty, immaunities or privileges, put out. of the piéiéctiﬁ;i
“of the law, exiled, or deprived of his life, liberiy or'éstate;
“but by the judgment of his peers, or the law of the land.”
By the 19th article of the same bill of rights; it is declared
¢ that every subject hath a right to be secure from all un«
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“reasonable searches and seizures of his person, his houses, Maso
“his papers and all his possessions. Therefore all war- Witon&al
“‘yants to search suspected places, or arrest a person for ex-
“amination or tual in prosecutions, for griminal matters,
“are contrary to this right, if the cause or foundation of
“them be not previously supported by oath or affirmation.”
Coke says, the words ““ per legem terre,” in wmagna charla,
and the words “ due process of law,” in the statute of 37 £.
3, ¢ 8, mean the same thing. 2 Instifule 50. And we have

“no dounbt that the phrase, by the law of the land, in our con-

» stitution means the same thing as by due process of law.

The question theun is, what are we to understand by due
precess of law ? The plaintiff contends that the writs of duly
constituted courts; and warrants, under the hand and seal of
magistrates, are the only due process of law by which an
arrest can be made within the meaning of the constitution.

If this be the true construction of the constitution, the law|

in question is most clearly invalid, for it certainly purportsi
to authorize an arrest, without writ and without warrant
from a magistrate. .

On the part of the defendants it is contended, that the
meaning of the constitution is not to be thus restricted, but
that an arrest without writ and without warrant, if author-
ized by the common or statute law of the land, is an arrest;
by due process of law, and an arrest by the law of the land,
within the meaning of the constitution, as much as an ar-
rest made by virtue of a warrant from a magistrate,

There i1s a sound and safe rule for the construction of stat-
utes, which it is believed will enable us to determine with
-great certainty the true meaning of these clauses in the con-
stitution ; and that is, if a statute make use of a word, the
meaning of "which is well known at common law, the word
shall be understood in the statute in the same sense it was
understood at common law. 6 Med. 143, Smith vs. Her-
man.(1) The clause in our constitution now under consider- S
ation, happeuns to be a literal translation from magna charta, —

. 29.—2 Co. Inst. 45, “ Nullus liber homo capiatur vel
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imprisonetur nisi per legem terree.””  The phrase, “'pefié;gem
terree,” 1n magna charta, has a meaning as fixed and as well
determined as any phrase known in the common law. The
makers of the constitution having adopted a phrase from mag-
na charta, the meaning of which in that instrument was so
well known, must be intended to have used it in the same
sense in which it has always been understood to have been
used there. Suwllivan, in his Lectures, 402, has a commen-
tary upon this part of magna charia. He says, that a process
of law for the purpose of an arrest is two fold, either by the
king’s writ or by what is called a warrant in law. He then N
says, that a warraunt in law is two fold, viz. 1, a warrant in
deed by authority of a legal magistrate; or, 2, that which

-each private person s invested with and may exercise. He

then enumerates the cases where the law warrants a private
person to arrest and imprison another. 1. If a man is pres-
ent when another commits treason, felony, or noterious breach
of the peace, he has a right instantly to arrest and commit
him, lest he should escape. 2. If an affray be made to the
breach of the peace, any person may, daring the continuance
of the affray by warrant in law restrain any of the offenders ;
but if the affray be over, there must be an express warrant.
3. If one man dangerously wound another, any person may
arrest him, that he be safely kept till it be known whether
the person shall die or not. 4. Buspicion also, when it is vio-
lent and strong, is in many cases a good cause of imprison-
ment, but he who arrests upon suspicion must take care that
his cause of suspicion be such as will bear the test, for other-
wise he may be punishable for false imprisonment. 5. A
watchman may arrest a night walker at unseasonable hours,
by the common law. But with respect to persons arrested
by private authority, there must be an information on oath
before a magistrate, and a commitment thereonina reasonabie
time, which is esteemed twenty-four hours, otherwise the
person is to be no longer detained. Coke, inhis commentary
upon magna charta, gives the same explanation.. ,‘Z Inst 52.
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See also 2 Hawkinsg' P. C. 115.—Comyn. Dig ., Imprison- Mayo
ment, H, 4.—2 Roll. 559. It seems clear that an arvest, if Wilson & al.
authorized by the statute or common law, though without
writ or warrant-in deed, has always been consldcre& i Hog-
land as warranted per legem ferree, by due process of law,
within the meaning of magna charta ; and we have no doubt
that any arrest here authorized by our common or statute
law, must be considered.an arrest by the law of the land, by
due process, within the meaning of our constitution. - We
think that the 15th article in our bill of rights was not in-
tended to abridge the power of the legislature, but to assert
the right of every citizen to be secure from all arrests 0ot~
warranted by law —

But farther to elumd‘tte this, it may be necessary to take
a broader view of the constitution,

The second article of the bill of rights declares that all
men have certain natural, essential, inherent rights, among
which are the enjoying and defending life and liberty, and
acquiring, possessing and defending property ; but the third
article dec ares, that when men enter into a state of society
they swrrender up some of their natural rights to that society.
All society is founded upon the principle that each individ-
ual shall snbmit to the will of the whole. When we be-
come members of society, then, we surrender our natural
right, to be governed by our own wills in every case where
our own wills would not lead us counter to the general will.
We agree to conform our actions to the rules prescribed by
the whole, and we agree to pay the forfeiture which the gen-
eral will may impose upon the viclation of those rules, whether
it be the loss of property, of liberty, or of life.  Upon this
agreement vests aflpoitimate government, and the general
will duly expressed is a one law.  The people of this state
have formed a constitution, in which they have agreed upon
the manner in which the public will shall be expressed, and
upon the extent to which individuals shall swrrender their
natural rights : and the people being the fountain of all power,
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and the constitution their will duly expressed, it is clear that
the constitution is a part of the law of the land, paramcunt
to all other laws.
By the constitution, the power to declare the general will
is confided to a general court. “ Full power and authority
are hereby given and granted to said general court from time
to time to make, ordain and establish all manner of wheole-
some and reasonable laws, statutes, ordinances, directions
and instructions, either with penalties or without, so as the
same be not repugnant or contrary to this constitution.”’
The people of this state seem to have been extiremely anx-
ious that their natural rights should be surrendered only te
the will of the whole, or in other words, to the law. It.is
therefore declared in the 12th article of the bill of rights,

that the inhabitants of this state are not controlable by any

other laws than those to which they or their representative
body have given their consent. The constitution is a part of
the law of the land, made, by the people themselves; and the
constitution having declared that all laws which had been
adopted and approved, and usually practised on in the courts
of law, should remain and be in force until altered by the
legislature, the common and statute law in force before the
adoption of the constitution may be considered as adopted
and made by the people themselves. It is clear, then, that
the people of this state are controlable ouly by the constitu-
tion, by the common and statute law adopted by the cousti-
tution and not altered, and by laws made by the general court
in pursuance of the constitution. 'T'helast clause in the 15th
article of the bill of rights only asserts the same thing, - No
subject shall be arrested, &c. but by the judgment of his
peers or the law of the land. 'T'hisclause may be thus anal-
ized. 1. No subject shall be arrested hut by the law of the
land " that is, by due process of law, warranted by the con-
stitution, by the common law adopted by the constitution
and not altered, or by statutes made in pursuance of the con-
stitution.  Thus if the house of representatives were to cotn-
mit or arrest 2 person for a contempt in their presence, it




CHESHIRE, MAY TERM, 1817,

would be by process of law, expressly warranted by the con-
stitution.  If this court” were to arrest a person for & ¢con-
tempt in its presence; it ‘would be by process of law ~war-
rented by the common law adopted by the constitution.
When an individual is arrested for travelling on Sunday, it is
by process warranted by a statute made in pursnance of the
constitution. '

2. No subject shall be deprived of his immunities or priv-
leges: that is, of the rights that belong to him as a free citi-

zen, but by the judgment of his peers, the verdict of his

equals, or by the law of the land, by the due course and pro-
cess of law,

An individual convicted by the senate, upon impeachment,
of bribery and corruption, may be disqualified to hold any
office, and be thus deprived of a porfion of his privileges as a
free citizen, by *the law of the land.” ‘

An individual convicted by the verdict of a jury of an in-
famous offence is disqualified to be a witness or a juror, and

is thus deprived of a portion of his privileges “ by the judg-

ment of his peers.”

3. No man shall be put out of the protection of the law,
outlawed, deprived of the benefit of the law, but according
to the law of the land,

4. No subject shall be exiled, banished out of his country,
but according to the law of the land.

5. No subject shall be deprived of his life, liberty, or es-
tate, but by the verdict of his equals or the law of the land.
Now an individual convicted by the verdict of a jury of a
capital offence may be deprived of hislife ¢ by the judgment
of his peers ;”” if sentenced by a court martial to suffer death,
he may be thus deprived of his life “ by the law of the land.”

"The whole amount of this is, that the citizens of this state
are subject only to the law,

In giving a construction to the 19th article of the bill of
rights, it must be recollected that by the commeon law which
the constitution adopts, in certain cases of open and maunifest
guilt, and in some cases of strong suspicion, an arrest might
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be made without a warrant ;- but in all other cases a warrant
founded upon a complaint under oath was required. - In the
cases where an arrest was permitted without a warrant, such
an arrest was no more unreasonable and no more dangerous.
to personal liberty, than an arrest by a warrant, because it
was not permitted but in cases where there was strong evi-
dence of guilt

The 19th article of the bill of rights does not seem intend-
ed to restrain the legislature from authorizing arrests with-
out warrant, but to guard against the abuse of warrants
issued by magistrates. [t therefore declares that the founda-
tion of warrants shall be supported by oath, and that. they
shall not issue but in the cases and with the formalities by
law prescribed.

On the whole, we are clearly of opinion that the act in
guestion is not unconstitutional and that the plea is good.

EDWARD HOUGHTON versus LEWIS PAGE.

A party who has put his name 1o a negotiable security, is not a competent wit-
ness to prove that at the time he thus gave it currency it was void.

THIS was an action of assumpsit, upon a promissory note
made by Lewis Page and Seth Lyman, and payable to T'. M.
or order, and by him endorsed to the plaintiff.

The cause was tried at the last term in this county, uponl '
the general issue, when the defence set up was that the note
was given to secure the payment of illegal interest reserved
upon:a loan of money ; and the only question was, Whether,’
Seth Lyman was a competent witness to prove the consid-
eration of the note to have been usury, this question having
been saved, and the cause continued to this term. ,

The court now said, that the rule that a party who has
put his name to a negotiable instrument cannot be a witness
to shew it was originally void, even in a suit between the




