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a settlement.such town the town in which havetheyagainst
aoftake carea an individual to pan-Should town employ

the.doubt,he have an action againstwithoutper, might,
theit be on con-town in but must foundedcase,such special

of theMassachusetts, if the overseers poor, upontract. In
atothem, or refuse relieve pau-to neglectmadeapplication

and anrelieve Stave action theagainstan individual mayper
a of their statute.town. But this is by provisionspecial

vs.12 Mass. 333. Mitchel Cornville.Rep.
Verdict aside and nonsuit.set plaintiff

TERM, 1817.MAYCHESHIRE,

MAYO JAMES WILSON ET AL.SOLOMON versus

the ofThe section of statute December which authorizes select*24, 1799,8th
to oftythtogmen travellingmen arrestand persons suspected unnecessarily

is not unconstitutional.day,on the Lord’s

an action of inwas The countTHIS first thetrespass.
defendants, Francestown,declaration that the at onalleged,

the withMarch,3d of IS force and arms made anday 16,
theassault and laid hold and de-of,upon plaintiff, stopped

atained him hisagainsttime will.long
second thatThe count the atalleged defendants, Frances-

on March, 1816,3d withtown, force and arms seized and
a of and acertain horses doublestopped span of whichsleigh,

the was andthen there andplaintiff possessed, and de-kept
tained the same for the of sevenspace hours.

ofone theDodge,Simeon defendants, as to the force and
“ notarms, and toguilty,”&c. as thepleaded assaulting de-

he in thattaining, at and beforepleaded bar,&c. the time
thewhen, he, said was of&c. one theDodge, oftythingmen

ofsaid town Francestown, duly elected and qualified, and
that the at theplaintiff time onwhen, the Lord’sbeing&c.

between sunrise andday, sunset, was in saidtravelling Fran-
cestown, in the andstyle of acapacity teamster, with a car-

of aburden, called drawnriage sleigh, byand two horses,
and so thenwas andtravelling there to appearance not from
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sick,nor to Visit theto public worship,nor attendnecessity,
and said did; Dodgeof that theany charitynor to do office

thus un-the of travellingand therethen suspect plaintiff
sunset, where-between andday, sunriseon saidnecessarily

aforesaid, then anda asbeing tythingman,said Dodge,upon
tohimthereof, requestedthe and stopnotifiedthere plaintiff
ofand hisof the causeDodgethe said /reasoninformand

then and there re-aforesaid, which theas plaintifftravelling
said his handthe laidgentlyto Whereupon Dodgedo.fused

him, and inseized and detainedandon the stopped,plaintiff,
necessarilyand he was driving,said horsesdoing sleighso

foras wasonly necessaryfor time demandingsuchdetained
aforesaid,the asof travellingand reason plaintiff’sthe cause

toand the answerabode, receivingand of for'his name place
lawful,as weredemandssuch &e.

was a demurrer and joinder,this there generalpleaTo
onHubbard,was theby Henry partdemurrer arguedThe
of de-Wilson,and on the thebyof the Jamesplaintiff, part

fendants.
of courtthe was bydeliveredThe opinion

isRichardson, contended the in thisby0. J. It plaintiff'
24,the Sth section of the statute of Decembercase, that

1799, andwhich authorizes selectmen tything-(Laws 347.)
their to andmen, forciblywithin respective precincts, stop

or shall oftheyanydetain person persons suspect travelling
is today,on the Lord’s theunnecessarily contrary constitu-

state, and thatvoid,of this and no can anperson justifytion
questionact inunder it. If the be tocontrary thearrest

constitution, the for which theconsequences plaintiff con-
follow.undoubtedlytends must

ofarticle of the billthe 15thBy rights, prefixed to the
“state, itof this is declared that no subjectconstitution shall

or ofarrested,“be hisimprisoned, despoiled, deprived pro-
“ or out of theimmunities privileges, pot protectionperty,
“ of the hislaw, exiled, life, estate,or of orlibertydeprived
“ ”but by the or the law ofhis thejudgment of land.peers,

theBy 19th of the of itarticle same bill isrights, declared
“ subjecteverythat ahath to be secure fromright all un-
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houses,searches his hisand seizures of person,“reasonable
wn«m&»i.all“bis his all war-and possessions. Thereforepapers

“ to ex-or a forsearch arrest personrants suspected places,
, matters,amination or in fortrial prosecutions, criminal

‘•'are to if the orright,this cause foundation ofcontrary
“ be not oathbythem orpreviously supported affirmation.”

the insays, words terree," charla,Coke legem magna'-‘per
“and the words due of in statute oflaw,” the 37process E.

c.3, the8, mean same we2 Institute 50. Andthing. have
no that thedoubt inland,the law the con-phrase, ourby of

means thestitution same as duething by process law.of
is,questionThe then towhat are we understand by due

laic l The contends that the writs ofprocess plaintiff dulyof
;constituted courts and under thewarrants, hand and ofseal f

are the due ofmagistrates, law whichonly process by an/
bearrest can matte within the of themeaning constitution.

this beIf the true of constitution,construction the the law
in isquestion most clearly invalid, for it certainly purports
to authorize an arrest, without writ and without warrant

afrom magistrate.
On the of the defendants it ispart contended, that the

of themeaning constitution is be restricted,not to thus but
an arrestthat without writ and without warrant, if author­

arrest’;ized the common or lawby statute of the land, is an
due of law, anprocess theby by land,1arrest law of theand

thewithin of themeaning constitution, as much as an ar­
byrest made virtue of a warrant afrom magistrate.

aThere is sound and safe for therule construction stat­of
utes, which it is believed will enable us to determine with

the true•great certainty of thesemeaning clauses in the con­
and;stitution that if ais, word,statute make use of a the

meaning of'which is well known at law,common the word
shall be understood in the statute in the same sense it was

atunderstood common law. 6 143,Mod. vs.Smith Herm­
The clause in our constitutionan.(1) now under consider­

(1) Bac. Ab., Stat. 1 § 4.ation, ato be literalhappens translation magnafrom charla,
“c. 29. —2 Inst. 45.Co. Nullus liber homo capiatur vel
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Mayo tílegemnisi terrceS Theimprisonetnr per phrase, per.legem

&Wilson ai. charla, has aterra.in asmeaning fixed and as wellmagna
determined as known in the common law.any phrase The
makers of the constitution a fromhaving adopted phrase mag-­

the of in thatcharla,na which instrument was someaning
to it in theknown,well must be intended have used same

in it been understood to harm beensense which has always
aLectures, 402, hasused there. in his commen­Sullivan,

of that athis charla. Hetary says, processupon part magna,
'fold, eitherof law for the of arrest is two thebyanpurpose

or is a in law. He thenbywrit what called warrantking’s
a afold, 1,that warrant in law is two Viz. warrant insays,

or,a that whichby magistrate 2,deed ofauthority legal ;
andwith mayeach is invested exercise. Heprivate person

the law warrants athe where privatethen enumerates cases
ato and another. 1. If man isarrestperson imprison pres­

treason, notoriousfelony,when commits or breachent another
to andarrestinstantlya commitrightof the he haspeace,

be made toIf an theaffrayhe should 2.him, escape.lest
the continuancemay, duringof the anybreach peace, person

in law restrain of thewarrant offendersany ;byof the affray
anbeover, expressbe there warrant.but if the affray mu§t

another, any maywoundman dangerously person3. oneIf
it be knowntillsafelyhe be whetherhim, keptthatarrest

also, whenor itdie not. 4. is vio­shall Suspicionthe person
ofcases a causein many goodisstrong, imprison­lent and

must take thatcarehe who arrests upon suspicionbutment,
test,will bear the foras other­be suchofcause suspicionhis

for false 5. Aimprisonment.bemayhe punishablewise
hours,at unseasonablea walkernightarrestmaywatchman

towith arrestedpersonslaw. But respectthe commonby
an information on oaththere must beauthority,by private

athereon in reasonableand a commitmenta magistrate,before
thehours, otherwisetwenty-fourwhich is esteemedtime,

inCoke, commentaryhisno detained.is to beperson longer
52.Inst.same 2themagna charla, explanation.givesupon
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See also 2 P.Hawkins’ Dig., Imprison-­C. Comyn.115.—
wlIson&a1'arrest,merit, H, an if4.—2 clearRoll. 559. It seems that

authorized the statute or common withoutby law, though
writ or deed,warrant in has been considered inalways Eng­
land ofas warranted law.terree, by dueper legem process

;within the of we no doubtand havecharlameaning magna
that statuteany arrest here common orbyauthorized our

land,law, bemust arrest the law of theconsidered.an by by
*due Wewithin the of our constitution.process, meaning

think that in­the 15th in ourarticle bill of was notrights
tended to legislature,the of the but toabridge assertpower
the of every citizen to be secure from allright arrests ntrt_-­
warranted by law. ^

But further to elucidate itthis, be to takemay necessary
a broader view of the constitution.

The second ofarticle the bill of rights declares that all
havemen certain natural, inherentessential, rights, among

which are the and lifeenjoying and anddefending liberty,
acquiring, andpossessing :defending hut the thirdproperty
article thatdeclares, when men enter into a state of society

surrenderthey some of their naturalup to thatrights society.
All issociety founded theupon that eachprinciple individ-
ual shall tosubmit the will of the whole. When we be-
come members of then, wesociety, surrender naturalour

to beright, governed our own inby wills caseevery where
our own wills would not lead us tocounter the will.general
We toagree conform our actions to the rules prescribed by
the whole, and we to theagree pay forfeiture which the gen-

willeral may the violation ofimpose rules,thoseupon whether
it be the loss of of ofliberty, or life.property, thisUpon

restsagreement and thegovernment, generalaliy^gitimate
will duly isexpressed atone law. The of this statepeople

ahave formed inconstitution, which havethey agreed upon
the manner in which the will shall bepublic expressed, and

the extent to which individualsupon shall surrender their
rrightsnatural and the the fountainpeople being of all power,

i.von. 8
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and the constitution their will duly it is clear thatexpressed,
the constitution is a of the law of the land,part paramount
to all other laws.

the willthe to declare theBy constitution, generalpower
“court,is authorityconfided to a Full andgeneral power

to said from timeand courthereby given granted generalare
to all of whole-make,time to ordain and establish manner

laws, statutes, ordinances,some and directionsreasonable
and so as thewithout,either with orinstructions, penalties
same be not or to this constitution.”contraryrepugnant

extremely anx-of this state seem to have beenThe people
toonlythat natural be surrenderedious their shouldrights

words, law. It iswill of other to thewhole,the the or in
of rights,12th article of billdeclared in thetherefore .the

anyare not controlable bythe this statethat inhabitants of
or theirtheylaws those to which representativeother than

ofis aconstitutionconsent. The parttheirgivenhavebody
and thethemselves;thelaw land, made,by peoplethe of the

beenall laws which hadthatdeclaredconstitution having
on thein courtsusuallyand practisedand approved,adopted

thebyuntil alteredand be in forceremainlaw,of should
thein force beforelawand statutethe commonlegislature,

asbe consideredmay adoptedthe constitutionofadoption
then,is thatclear,Itthe themselves.bymade peopleand

theonly bycontrolable constitu-of this state arethe people
law the consti-byadoptedand statutethe commontion, by

courtmade theby generalandaltered, bynot lawsandtution
last clause in the 15thTheof the constitution.in pursuance

Nothe sameonly thing.assertsthe bill of rightsofarticle
of hisbybut the judgmentarrested.shall besubject &e.

be anal-mayclause thusThislaw of the land.or thepeers
ofthe low thebe arrested but byshallsubjectized. 1. No

the con-of warranted bylaw.dueis, processthat bylaud:*
constitutionthebylawthe commonstitution, adoptedby
of the con-inmadeor statutesaltered, pursuanceand not by

towere com-ofif house representativesThus thestitution.
itin their presence,aor arrest a contemptmit forperson
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would be law,by ofprocess expressly bywarranted the con-
stitution. If this court were ato arrest a for con-person

in it's ittempt wouldpresence, be of lawby process war-
ranted the lawby common the constitution.adopted by
When an individual is arrested for ontravelling it isSunday,
by bywarranted aprocess statute made in ofpursuance the
constitution.

subjectNo2. shall be of hisdeprived immunities or priv-
is,: that of theleges rights that to ahim as free citi-belong

zen, but by the judgment of his ofthe verdict hispeers,
orequals, theby law of the land, by the due course and pro-

ofcess law.
An individual convicted by senate,the upon impeachment,

of andbribery becorruption, to holdmay disqualified any
office,and be thus of a hisof adeprived portion asprivileges

“free citizen, the lawby of the land.”
An individual convicted theby verdict of a of an in-jury

famous offence is adisqualified to be witness or a juror, and
“is thus aof of hisdeprived portion theby judg-privileges

ment of his peers.”
3. No man be ofshall out theput law,of theprotection

outlawed, of the benefitdeprived of butlaw,the according
to law ofthe the land.

subject4. No shall be exiled, banished out of his country,
but to the lawaccording of the land.

subject5.No shall be of life,hisdeprived or es-liberty,
buttate, by the verdict of equalshis or the law of the land.

Now an individual convicted by the verdict of a of ajury
“offence becapital of his lifemay thedeprived by judgment

of his if sentenced a court martial toby sufferpeers death,
“he bemay thus of his life the law of theby land.”deprived

wholeThe amount of this is, that the citizens thisof state
subjectare to the law.only'

aIn construction to the of19th article thegiving bill of
it must be recollectedrights, that the common lawby which

the inconstitution certain ofadopts, cases and manifestopen
ofand in someguilt, cases strong an arrestsuspicion, might
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a allbe made without warrant but in other a warranteases¿
founded a under oath was theInrequired.upon complaint

a suchwarrant,cases where an was withoutarrest permitted
an arrest no and no moreunreasonable dangerousmore.was

a itwarrant,to an arrest becausebythanpersonal liberty,
there was evi-was not in wherebut casespermitted strong

dence of guilt.
does notthe bill of intend-rightsThe 19th article of seem

arrestsed from with-authorizingto restrain the legislature
abuse ofto the warrantswarrant,out guard againstbut

thatissued the founda-declaresby magistrates, it therefore
oath, and thatbytion of shall be theywarrants supported

not the and with the formalities byshall issue but in cases
law prescribed.

that the actOn the we are ofwhole, clearly inopinion
the isand that good.is not unconstitutionalquestion plea

PAGE.LEWISversusHOUGHTONEDWARD

negotiable security, competentis anot wit-to ahisput namehaspartyA who
it void.giVe currencyit washe thusthe timethat atprovetoness

a noteupon promissoryof assumpsit,actionaiiwasTHIS
toand T. M.Lyman, payableand SethPageLewisbymade

to the plaintiff.endorsedhimandorder, byor
county,in thislast term uponat thewas triedcauseThe

was that the noteset updefencethewhenissue,the general
interest reservedof illegalthe paymentsecuretowas given

was, whetherquestionthe onlyand;moneyofloanupon-a
to thewitness consid-provewas a competentLymanSeth

havingthisusury, questionbeenhavetonotetheoferation
term.to thiscontinuedcauseand thesaved,been
a who hasthat partythethat rulesaid,nowcourtThe

becannot a witnessinstrumentato negotiablehis nameput
thebetweena suitinvoid, evenwas originallyitto shew


