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SOLOMON JESS­ IMAN
versus

IRON MANUFACTORY.THE HAVERHILL FRANCONIAAND

award, pursuance parol submission,plea goodA of an in of a is a bar without
performance.ofan averment

was of forcase,an action on the erectingTHIS trespass
a dam across river Ammonoosuc, wherebyand thecontinuing

were and injured.the lands overflownplaintiff’s
a of thein bar submissionThe defendant pleaded parole

anto and award made inarbitrators, pursu-of actioncause
but the no;of the submission contained avermentpleaance

award had beenthe performed.that
demurred,the thatobjectedthis and theplaintiffpleaTo

defective for want of such anwas averment.plea
wellsaid that it to now settledthe court seemed beBut

inof an awarda of a submissionthat plea pursuance parol
without 189.was Johnsongood, averring performance, (11

vs. Masten. —Kid on andArmstrong gaveAwards 381,)
for the defendant.judgment

for the plaintiff.Payson,
for defendant.theSwan,

MOSES LEWIS SAMUEL BLAIR.versus L.

processupon mayof a mesne bethe return sheriff contradicted.When

in theCASE, for malicious prosecution procuring plaintiff
the offor therescuing custodyindicted from defendant,to be

one who beensheriff, Wood,J. C. hada arrested bydeputy
the November,on 20th on1811,the defendant mesne pro-

suit of one G.at the Erwin.cess,
ip countywas tried this at May term, 1815,causeThe

the issue. The theatgeneral plaintiff havingupon proved
for thetrial that he had been indicted therescue, by procure-

ment of anddefendant,the that he had been acquitted, in
to sheworder the to have been altogetherprosecution ground-

andless a of the writmalicious, whichproduced uponcopy
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upona of Blair’s returnarrested,had with copyWood been
11 Pur­20,the as follows: 1811.same, ss. Nov.Grafton

of thebodythesuant to this I have apprehendedprecept,
andWood,G. and have taken S...Wellsnamed J.within

lawas the directs.bail,Moses Lewis
L. Blair,S. sheriff.”dep.

in to ofdefendant,But the order rebut the evidence malice
this return was tofurnish,to offeredwhich supposed prove

fact,did in on November, 1811,that Lewis the 20th rescue
Wood from his and him so that hecustody, convey away,
could not be oodre-taken; that W died on theagain 25th
December, and that after the death of and1811, Wood, before
the of his death toknowledge defendant,came the Lewis
offered himself and said as bail forWells Wood’s appearance
in Erwin’s suit theaforesaid, and said Blair tohaving agreed

them as made the said return. Thebail,accept plaintiff
to onobjected the admission of theevidence,this ground

that it went to on writ,contradict Blair’s return the and the
who tried thejudge rejectedcause it. The returnedjury

a verdict for the the defendant movedplaintiff, whereupon
afor new trial, and at this of the wasterm the courtopinion

delivered by
Richardson, J. TheC. rule that the return of the sheriff

cannot be is,contradicted as far as it everhas been practi­
cally founded inapplied, and aspublic isconvenience, ancient

theas common law itself. 2 Institutes 449. But this rule,
though very isgeneral, notcertainly universal. There are

casesmany to be found in the books, where the rule has
been held not to 859,Cro. Eli.z. Gibson vs.apply. Brook.—

581,2 Salkeld vs.Moore Watts. —2 Institutes 449.—Jen­
kins's Centuries 94, 121, 349,223. Bos.Dyer —4143.— &

251,Puller vs.Forsyth Marriott.— Owen 132, Sir George
Brooks' Case.

In some of these cases an averment theagainst return of
the sheriff is given theby ofstatute 2,Westminster c. 39,

in itothers is allowed, on account ofand the extreme hard-
that wouldship result thefrom of theapplication general

rule. anUpon attentive allexamination of the itcases, will
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that the rule can nobe that there be avermentfound against
inthe sheriff’s has been cases where thereturn, only applied

hiswas to invalidate by shewing theattempt proceedings
of thehis return. This circumstance shews at oncefalsity
and reason the rule. the rule wasobject objectof The of

of the the ofthe and reason itsheriff;to proceedingsprotect
was the extreme inconveuience must result from suffer-that

the sheriff to be invalidated call-bythe ofing proceedings
the sheriff’s returnthe truth of his return. Ifin questioning

to would“much mischiefinvalidated,be thus partiesmight
“ judicialinuncertaintyfrom and muchit, proceedingsresult
“ be the 6 Mass. 327.consequence.” Parsons. Rep.would

is arewhich the rulethen, withinlimits, applicable,The
theobject it;the and of andreasonmarkeddistinctly by

the sheriff’sis the of invalidating“that fortrue rule purpose
means ofacquired byor defeating any rightproceedings,

question.”of cannot be called intruth his returnthethem,
ain the books even that the rule wasis not dictumThere

a thanto extent this.greaterever carried
shew,offered to thatcase,the the defendantIn present

hadhad the fact that he bailed Wood tohe returnedalthough
20, 1811,the ofand under date NovemberWells,Lewis

in to them until after the 25thhe did fact bail himnotyet
died and he offered to show this,when WoodDecember, ;of

the of the under whichdefeating processnot for purpose
acquirednor means of hisarrested, right bywas anyWood

but for the ofunder that process, purpose repellingdoings
a criminal whichof malice in prosecution,any imputation

Theinstituted Lewis.against present case,he afterwards
rule,the reason of the the rule doeswithinnotthen, being

to this wouldextend the rule case be toTo pushnot apply.
reason of and would convert ait,the mostunjustly beyondit

law an instrument of andinjustice,of intosalutary principle
ofa to systemit o'Ur jurisprudence.make reproach

the of rule,limitation to theisThere another application
ofthat the traversed. The returnreturn cannot besheriff’s

in orderto be returned toany collateral necessaryfact not 296,11 Eastrender his be traversed.mayproceedings valid,
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vs. GeorgeOwen Sir Brooks’Gy­ Woodgate.— 132,fford
859, 581,Eliz. vs. Salk­Brooks. —2 eldGybsonCase. —Cro.

vs. of aMoor Even teste writ,Waits. the when it is
mere matter of ofform, isalthough record, traversable. 2

950,Burrows vs.Johnson Smith. —3 Burrows Mor­1243,
ifcase,ris vs. theHarwood. In Wood hadpresent escaped

1811,on the itNovember,20th was material to the defend­
ant to heotherwise have forbail, been liableprocure might
the escape.

andIf Lewis Wells themselves ofoffered after the 25th
1811, it was theDecember, to defendant to receivecompetent

as andbail,them would have been liable as hadthey such,
been dead.not Wood

ofFor the fact the arrest Wood not beingof traversable,
it was immaterial whether he were retaken or not. 1

35, was,444.—2 Bos. Puller ThereStrange then,246.&
in bailtakingno or after theirregularity 25th ofimpropriety

1811. was alsoDecember, It far aswholly immaterial, as
ofthe the sheriff’svalidity wereproceedings concerned,

under what date fact ofthe Wood tobailing Lewis and Wells
was returned, or whether it were returned under date.any

Had the defendant returned on one theof underpart writ,
a hedate, that had arrested andparticular Wood, on another

of the writ returned without date hethat hadpart bailed
him, his return would have been valid.

Nor is to beit intended or understood that inhe fact bailed
onWood the stated in theday thanreturn, more it is toany

be understood inthat an executionextending on real estate,
all the in takeproceedings fact on the of the dateplace day

theof return. 393,9 vs.HeywoodMass. Rep. Hildreth.
The of Lord on thereasoning subjectMansfield of the

latitat,of a inteste 2 is966-7,Bur rotos to theapplicable
all itscasein force. Thepresent evidence,then, which was

rejected, to haveought been admitted —and the verdict must
be aside and a trialset new granted.

for theNoyes, plaintiff.
andGrant for theSwan, defendant.


