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Bettingill whole not athe is Co. Lit. 200.—1 PLtrespass. Chit. 170.
vs. —4 And neither theEast 128. sheriff the isnor creditorBartlett.

in an ofliable action trespass.
must he entered liteJudgment on verdict*

* parties,agreed byIt was afterwards the judgmentthat should be entered
plaintifffor the in hay,for the of his share costs.value the without

ABIJAHW­ H­ EELER versus DAVID PATTERSON.

againston the the of a meeting,action case will not lie moderator town forAn
to qualified vote,refusing personreceive the vote of a legally to without

implied.malice orshewing express

the for andagainst defendant, illegally maliciouslyCASE
vote of this at agovernorthe for state,rejecting plaintiff’s

the1816,in defendant12,town Marchmeeting Temple,
moderator of the and the en-plaintiff legallymeeting,being
to vote.titled

term,lastat thecause was tried in this county AprilThe
it was satisfactorily provedwhenissue,the generalupon

to vote for governor,was entitledlegallythethat plaintiff
defendant,thebyhad refused whothat his vote beenand

;theas in declarationallegedof the meeting,was moderator
to,.find,notthey oughtthatthe jury,court directedbut the

believed thatunless the de-theyfor the plaintiff,a verdict
and frommaliciously,votethe improperhad refusedfendant

ajurythe returned ver-directionand under thismotives;
defendant.for thedict

trial,to a new on themoved the court grantplaintiffThe
theinstructingin thus andjury,aof misdirectionground

for advisement.to this termwas continuedthe cause
theforWilson, plaintiff.J.

the defendant.and forSmith,J.Atherton
bythe wasof court* deliveredThe opinion

counsel, sit.did notJ., having of* Woodbury, been
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Richardson, that of de­0. J. It seems an action this Wheeler

cannot be maintained in withoutscription England, alleging pattersoa.
and malice. vs. 2 L.proving While,Ashby Raymond

t938. 6 Mod. 45.—1 555 563. 1 Par.Eas­ note.— Bro.&
is settledCas. 49. The law to be the same in New York.

11 114. vs. inJenkins al. Waldron. But Mas­Johnson &
it has been decided besolemnlysachusetts to otherwise and;

courts hold that those reject quali­their who the vote of a
chargeableliable, althougharefied elector not with malice.7 R. 350, Lincoln vs. Hapgood & al.° 11(1) Mass.

however,admit, that such an could notThey action(1)
be maintained in unless the was toEngland, injury proved

11beenhave done butmaliciously; they say, In England
“ another exists, which does not exist with us. Theremedy

there all voce;“electors vote their names takenviva are
“ the as well those votesby officer,down whosereturning
“ are received as those are not to andvote,who permitted
“ the name vote,also of the candidate for whom they would
“ a made to the house of commons.of which return is
“ a committee takes and the re-a revision by place,There
“ and its thecounted, election,vote is has effectjected upon
“ with isrejected. But us there nounlawfullyif it was
“ without an action there is no; andremedy remedysuch
“ or any subsequenteither for the immediate elec-all,at
“ distinction seems to be thelion.” This principal ground

aridrest their decision if this dis­they ;whichupon
is well founded in offact, and sufficienttinction importance

a in from theto warrant such com­departure Massachusetts
there seems to be no reason we shouldmon law, good why
their decision for electors in this state are in thenot adopt ;

to the in thatanysituation as other as electorsremedy,same
we entertain theBut,commonwealth. notwithstanding

for the court,most entire decisions of that we haverespect
toreflection,'not been the most matureable, after adopt

this that insubject.their is trueupon Itopinion England
has invote,a which been certainrejected, mayillegally

itscounted,and effectcases be received and have theupon
VOL, 12I.
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thethe ofbut this is never done uponWheeler election; application
inincidentallyfor that but is donedirectly purpose,electorPatterson,

is,Itrivala contested election between candidates.settling
elector,of a thetherefore, never the fruit furnishedremedy
remedyabut ofrejected,whose vote has been improperly

1an the sheriff. Wood-to correct undue return ofprovided
usuallyto be done18L. It seems51.—1 Bl. Com.deson

ofnotandof candidates,the contendingupon application
issheriffwhen the member returned thebyelectors. And
ais notall.it be done at Itelected, cannotindisputably

to settlean in all casesto which elector can resortremedy,
is acci-itare settled,when his thusrightshis butright;

ifthatSodone the of others.dentally applicationupon
has beenseems to us an in whose votethat elector England,
to havecannot with be saidrejected,improperly propriety

hissettletoother than an action the caseany onremedy
thisorany more than an elector in Massachusettsright,

ofsubjectstate has. It be a defect in on themay our laws
elections, that votes afterwardsrejected cannotimproperly
be and if itreceived counted: and it be curedbe, easilycan

the but would all in ourby not at amendedlegislature, be
an on an inno-action the caseopinion by sustaining against

cent moderator. that thethis distinction between situa-So
in astion of an elector and in this tostate, anyEngland

other seems us to be no means ofremedy, to sufficientby
law onto warrant a the commonfromdepartureimportance

subject.this It is that decidetrue, may wrong-moderators
intentions,with the best and then the will befully party

andwithout so a decidemay jurycourtremedy. And
willand then the also be withoutwrongly, remedy.party

justicePerfect in all and never will be ad-cases never was
tribunal,ministered in and human tribunalsyethumanany

must be entrusted with the ultimate decision our mostupon
So andlong honestlyas moderators actrights.important

beinjustice done, theyno will even ifconscientiously, great
be ofentrusted to decide the electors.rightsfinally upon
If those to sufficientlynot beshall be foundrights, however,
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'secure in of the canmoderators, legislaturethe hands pro-
vide of the su-to use thebut, languagefurther remedy;

“ it would in oursubject,on thispreme court of YorkNew-
“ ofto all the andlaw, justice,beopinion principlesopposed
“ tohold that called exerciseofficers,sound upontopolicy,
“ are for inanswerable mistakesjudgments,their deliberate
“ theiror when motives arecivilly criminally,law, either

11with fraud or malice.”and untainted John. 121.pure
on the verdict.judgment

versus NATHANIEL JOHNSON.HEZEKIAH BLAKE

a under the 4thcarriages,A collector of made distress section ofthe upondoty
and sold the samethe statute of the U. S. of. Dec. at less12,15,1814, cap.

after the givingthan half the in hours withoutseizure,at twoauction,value,
saleof sale. The was held to be illegal,notice of the andtimepublic place

aband the a initio.collector trespasser

defendant,the for and con-seizingTRESPASS against
a and bells,to his use harness toverting own thebelonging

plaintiff.
to of theThe cause was submitted the decision court upon

the aThe defendant deputy collector,facts. wasfollowing
overStates, andduly under the laws the Unitedappointed of

Thein lives.the plaintiffdistrict in which the plaintiff
to a ofdutyliable twowheels,having a with fourcarriage,
for thedutythe yearsadollars to 1815had omittedyear, pay

the1816, defendantJune, wentand toOn 15th1816. the
demandedand twelve dollarsthe house of forthe plaintiff,

he a tothe sums hadsaid receiverightand for induties, con-
Theneglect.thesequence plaintiffof plaintiff’s tendered

dollars,to the defendant which he refused toeight receive,
andand then seized the harness bells tobelonging the car-

and about acarried them to a store in ariage, mile, village,
and in about two after the seizure sold themhours at auction

and cents,to one R. dollars toB., fiftyfor fourteen whom he
value ofdelivered them.. the articles wasThe toagreed be

No noticedollars. of the distress wasthirty-five togiven
ofanythe nor was there notice thepublic andplaintiff, time

of sale.place


