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the whole is not a trespass. Co. Lit. 200.—1 Chit. Pl 170.

—4 Hast. 128. . . And neither the sheriff -nor the cxedlter 18

liable in an action of trespass. : ~
Judgment must. be entered. on the verdzci

* It was afterwards agreed by the parties, that judgment should be entered
for the plaintiff for the value of his share in the hay, without costs.” :

ABIIAH WHEBLER versus DAVID PATTERSON.

‘An action on the case will not Tie against the moderator of a town meetmb“ for
-.refusing -to. recgive the .vote of a. person legally qualified to vote, wnhout
shewmu' malice express or implied.

~CASE against the defendant for illegally aud mahcmusly
rejecting the plaintiff’s vote for governor of this state; atia
town meeting in Temple, March 12, 1816, the defendant
being moderator of the meeting, and the plaintiff legally e
titled to vote.

The cause was tried in this county at the last Apnl texm,
upon the general issue, when it was satisfactorily proved
that the plaintiff was legally entitled to vote for governor,
and that his vote. had been refused by the defendant, whe
was moderator of the meeting, as alleged in the declaration;
but-the court directed . the jury, that they ought not to.find
a verdict for the plaintiff, unless they believed . that.the de-
fendant had refused the vote maliciously, and from improper
motives ; and under this direction the jury returned a ver-
dict for the defendant. ,

The plaintiff moved the court to grant a new trial, on.the
ground of .a misdirection in thus instructing the jury, and
the cause was continued to this term for advisement.. .. ...

J. Wilson, for the plaintifl.

Atherton and J. Smith, for the defendant

The opinion of the court* was delivered by

“Woobsury, J., having beéh of counsel, did not sit.
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i Ricuarpson, ©..F. It seenis that-an: action:of: this de-
scription caunot be maintained in England, without alleging
and: proving malice. « Ashby vs. White, 2 L -Raymond
938.... 6 Mod. 45~ Fast- 5558 663, note.~—1 Bro. Pat;
Cas. 49. 'The law.is settled to-be-the same in New-York.
11 Johnson 114, Jenkins & al. vs.. Waldron. -But in Mas-
sachusells it has been solemnly decided to be otherwise ; and
their courts hold ‘that those who reject the vote of a quali-
fied elector are liable, although not chargeable with malice.
(1) They admit, however, that such an action could not
be maintained in England, unless the injury was proved to
have been 'done maliciously; hat they say, “In England
¢ another remedy exists, which doesnot exist with us. The
‘electors there all vote wiva woce,; their names are taken
“.down by-the returning officer, as well those -whose: votes
“ arereceived as those who are net permitted. to vote, and
# also the name of the candidate for whom they: would vete,
“ of -which. a return is made to the house of commons.
“There a revision by a committee takes place, and the re-
“-jected vote is counted, and has its effect upon the election;
if it was unlawfully rejected.  But with us there is no
“ such remedy ; and without an action there is no remedy
“.at all, either for the immediate or any subsequent elec-
“ tion,” - This distinction seems to be the principal ground
uponi which they rest their decision-; and if . this dis-
tinetion is.well founded in fact, and of sufficient importance
to:warrant such a deyparture in. Massachusetts from the com-
mion law, there seems to be no good reason why we should
not adopt their decision ; for electors in this state are in the
same situation as to any other remedy,as the electors in that
commonwealth.  But, notwithstanding we entertain the
most entire respect for the decisions of that court; we have
not. been. able, -after-the most. mature reflection, to adopt
their opinion upon this subject. It is true that in Hngland
a-vote, whichhas been illegally rejected; may  in.certain
cases be received and counted, and have itseffectupon. the
VOL. L A2 s caresd ardtniy asar
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Wheeler election ; ‘but this-is never déne upon the application. of the
ymemn elector dxrectiy for that purpose; but is ‘done incidents
s settling a contested election between rival candidates:
therefore, never the fruit of a remedy furnished the elector,
whose vote has been improperly rejected; but of aremedy
provided to correct an undue return of the sheriff. 1 Wood-
deson 51.—~1 Bl Com: 181, « Tt:seems to be doneusnally
upon the application of contending candidates, and net-of
electors.  And when the member réturned by the sheriff is
indisputably elected, it cannot be done at all. Itis not a
remedy, to which an elector can resort in all cases to settle
his'right; but when his rights are thus settled, it is acei-
dentally done upon the application of others. - So that: it
seems 1o us that an electorin England, whose vote hasbeen
improperly rejected, cannot with propriety be ‘said to have
any other remedy than an action on ‘the case to ‘settle his
right, any ‘more than an elector in Muassachusetts or this
state has. It may be a defect in our laws on the subject:of
elections, that votes improperly rejected cannot afterwards
be received and counted: and if it be, it can be easily cured
by the legislature, but would not at all be amended in our
opinion by sustaining an action on the case against'an inno-
cent moderator. So that this distinction betweeti the situas
tion of an elector 1 England and in‘this state; as torany
other remedy, seems to us to be'by ne means of sufficient
importance to warrant a departure from the common-taw on
this sabject. = 1t is true, that moderators may decide wrong-
fully with the best intentions; add then-the party-will-be
without remedy.  And so may a court and jury-decide
wrongly; and then the party will also be without remedy:
Perfect justice in all cases never was and never willbe ad-
ministered in any human tribunal;, and yet human tribunals
must be entrusted with the ultimate deecision upon ‘our niost
important rights. So long as moderators act honestly and
couscientiously, no great injustice will be done, even if they
be entrusted to decide finally upon the rightsof electors.
1f those rights, however, shall be found not to be sufficiently
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secure in the hands of modétators, the legislature can pro-
vide further remedy; but, to..use the language of the su-
preme court of  New- York.on this, subject, % it would in on
“ opinion be.opposed. to all the principles of law, justice, and
“ sound policy, to hold that officers, called upon to exercise .
““ their deliberate judgments; are answerable for mistakes in
“ law, either eivilly or criminally, when their motives are
i pure and untainted with fraud or malice,”? . 11 John. 121
i udameui on.the verdict. .

ST
CHEZEKTIAH BLAKE versus NATHANIEL JOHNSON.

Arcollector of the duty upbn earriages, made a distress under'the 4th séction of
the statute of the U. 8. of Dec. 15,1814, cap. 12,and sold "the same at less
‘than half the value, at auction, in two hoursafter the seizure, without giving

“-public netice of the time and place of sale. The sale was held to be illegal,

. and the collector a trespasser ab initio.

TRESPASS against the defendant, for seizing and  con-

verting to his own use a harness and bells, belonging to the
plaintiff, .
. 'T'he.cause was submltted to the decmon of the court upon
the foﬂpwmg facts. The defendant was a deputy collector,
duly appointed under the laws of the United States, over and
in the district in which the plaintiff lives. The plaintiff
having a carriage, with four wheels, liable to a duty of two
dollars a year, had omitted to pay the duty for the years 1815
and 1816.. On the 15th June, 1816, the defendant went to
the house of the plaintiff, and demanded twelve dollars for
Said duties, and for the sums he had a right to receive in con-
sequence of the plamntifi’s neglect. The plaintiff tendered
to the defendant eight dollars, which he refused to receive,
and then seized the harness and bells belonging to the car-
riage, and carried them about a mile, to a store in a village,
and in about two hours after the seizure sold them at auction
to one R, B for fourteen dollarsand ﬁfty cents, to whom he
dehvered them The value of the articles was agreed to be
thirty-five dollars. No notice of the distress was given to
the plaintiff, nor was there any public notice of the time and
place of sale.




