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at.Haven*an electionthein give granteetothis this deedconstruecase
of Cram,the lifeduringhimto law would givetheland,locate the

: 145:election Litt.make his Co.the at least toparties
lot.the owner of thetoinconveniencewhich be anwould
¿re,in our Wenot opinionwhich the law will tolerate.(1) (1)

void,deed of wasthe the constabletherefore, of thatopinion Johnson13 vs. Van Buren; 13 Johnson, 537, Jackson vs. Delany.Jacksonbe entered the verdict.and that mustjudgment upon 525,

MARTE­ ND­ALE JESSE FOLLET.LEMUEL versus

stock, of “young'1In a annote for merchantable neat insertion the word after
alteration,merchantable,” is a When such alteration was madematerial

validity ofpromisee destroysit the the note. aby designedly,the When
alteration,by promisee to provenote is thus made void an the is not at liberty

the bycontract other evidence.

■ anwas action ofTHIS The declaration con­assumpsit.
atained four counts. was on al­first note,The promissory

“to be for seventy inleged dollars, merchantablepayable
neat stock.” The second on a note ofyoung was the same

date and inamount, “merchantable neat stock.”payable
third count was ofThe for a yoke valued atoxen, seventy

sold and anddollars, delivered the fourth on; a special prom­
ofise the indefendant, consideration of a of oxenpair

and receivedbought of the him dol­plaintiff, seventyto pay
inlars merchantable neat stock. The defendant thepleaded

general issue. The cause was tried athere the term,last
when the plaintiff offered in a note whichevidence purport­
ed to be signed theby fordefendant, seventy dollars, paya­
ble in merchantable young stock. The ofsignatureneat
this note was proved to be in handFollet’s Thewriting.
defendant then introduced to shew that thetestimony word
“ young” notwas in the note but hadoriginally since; been
inserted theby withoutplaintiff the defendant’s consent.
The plaintiff toproposed waive the two counts on the note,
and show that it was for agiven of oxen valued atpair sev­

asenty dollars, instated the third count, under hewhich
considered himself entitled to recover their value; toor
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Martemiale show under the fourth count that for those oxen the defend-­
ailt to him dollarspromised seventy in neat whichpay stock;Foiiet.
not hehaving done, was still for onliable the same the spe­
cial contract. But the court considered this inad­testimony

andmissible, directed the ifthat from the evidencejury they
Pwere satisfied the word oftheyoung” was, after execution

the withoutnote,, designedly byinserted the theplaintiff,
consent, it was a and material alter­defendant’s fraudulent

which rendered the note and entitled defend­ation, void, the
to their verdict.ant

a the which wasreturned verdict forjury defendant,The
made to thesubjecttaken to that beany mightexceptions

the above to theor the directions ofrejectionof testimony,
' .theto jury.court

and for theOliver, Chamberlain,J. C. plaintiff.
and for the defendant.Upham,Flanders

the of thedelivered court.Woodbury, J., opinion
toheld be when made inmaterial,have beenAlterations

to ina accelerate ascontract,of Masterspayment,datethe
or if other4 E. 325 : any way modifyingD.Miller,vs. &

in Nichol,of as vs. 5 D. & E.Bowmancredit,lengththe
whenMartin, madevs. 9 East 190. Soand537, Cardwell
vs.of as in Wallis,the statute Homerlimitations,avoidto

ofin the nature theor when made309:Rep.11 Mass.
if the which after-­affecting mightevidenceconsideration,

Williams,to as in vs.in relation Knillit,adducedbewards
subject matter of thewhen made in the431:East10 .or

alsoto embrace aa release alteredas partic­generalwriting,
and like the lastthus, case,nomine, affectingeoclaimular

as init,be Batesagainstthat mightevidence producedthe
indeedor when1814,Hills, December, Hillsborough:vs.

“if the orvarying rightsan instrument,ofanyin partmade
either of the 5or ofobligationsduties parties.”interests,

510.Rep.Mass.
held to be imma-have beenalterationscontrary,theOn

omitted byto a wordwere madewhen they supplyterial
Mass, whenor519:Adams, Rep.as in vs. 6mistake, Hunt
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Martendaleanofbond the nameof theinto the bodymade by inserting
vs.init, as Smith Crookersignedwho had alreadyobligor Folfet
before “mer-­writing “good”or by540 :& al.,5 Mass. Rep.
Hillsborough,vs.in Cilley,ehantable as The Statewool,”

lawwhich theother interlineationor by any1817:April,
522, and which does notitself would Mass. Rep.supply—6

or value of the contract.matter,nature, subjectthevary
case changednote in theof the presentthe alterationBut

offor it was anthe contract; attemptmatter ofthe subject
toof the defendantan payto convert obligationthe plaintiff

into one for suchof age,in neat stock anydollars,seventy
“ thisbe Wereyoung.” permissi-as shouldneat stock only

the wholea to demandacquire rightwouldble, the plaintiff
anof not animal ofstock,in a kindof his notepayment

in the contract.originalembraced Awhich was necessarily
or for “neat“horses,”wordsubstitution of the “sheep,”

ofbeen a more effectual thechangewould not havestock,”
value86,of the note. Itssubject matter Pothier 374.<§>

altered. The worth of arti-been materiallyalso havemay
inwell as the marketrelative as Thusbemay positive.cles

of makes the sameof flour ordollars worth gunpowderseventy
one of these maybut articlesamount ofnominal property,

andthan the the value ofother,demandquickerbe in much
with that of anfor one forobligationcomparedan obligation

be varied which itby causes,numberless isother, maythe
be also, thatmay observed,to enumerate. Itunnecessary

his own convenience inconsults thegenerallythe promisor
inand a thechange kind,to bearticles thoughpaid ]specific

be seriously injurious toamount, maythe nominal him.innot
for theare thedesignated promisee’s benefit,theyifAnd

theseasonably prepared stipulated quan-havemaypromisor
such anwhich, by alteration,of those hedesignated,tity

and othersacrifice,to articles of aobliged purchasebemay
if the didIndeed, notplaintiff apprehendspecies.different

bethe contract to increased byvalue of the altera-realthe

13i.von.
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Martendale is to for hisit discover reasontion, any tamperingdifficult
thewith note.Foilet.

andmaterial,m this beenalteration, then,The case havingWW
found, thethe withoutas the havemade, jury by plaintiff,

void, 11becomesconsent of the itselfthe notepromisor,
27.—10 92.Co. Co.
void, of athe foundationthe note itself cannotIf become

1andin of action. Es.recovery any form Vickaulh. supra,
Ei East 55.-—18,244. John. 94.—Peake's 2SS.—1U. —-1

recoveryAn additional reason any7 E. 241. againstD. &
an is derivedon an instrument rendered void by alteration,

tire that is not thewritingfrom circumstance the produced
“ inby defendant,executed the itwriting being expressed

” those wordsother words. 9 Mass. 311. If otherRep.
henow be considered still could not recovererased,should

the note as madeoriginally ;the second count,on describing
to have been renderedthe instrument is oncebecause proved

; with-it becomeand, obligatoryvoid once cannotvoid, again
as observedbecause, byof theout the consent promiser:

take chance of“a man shall not the4 D.Grose, 345,&E.
detected,a when that fraud is recoverfraud, and,committing

it was made.”on the instrument as originally
the ac-the that if he cannot sustaininsists,But plaintiff
thedescribe the tes-counts, note,on the two first whichtion

to on the twowould entitle them a verdictofferedtimony ^
the written evidence. Thesewhich do not refer tolast counts,

both, founded the same consideration withhowever, onare
a ofthird is for the of oxennote. The simplythe price pair

athe to the and sufficient answerdefendant;bysold plaintiff
at notthe time of the sale was tois, that the contracttout

; wasthe but both in its mannerfor oxenmoney special,pay
be declared on.and should The fourththusmatter,and

objection, for it allegesto this the sale ofis not liablecount
the for them in sub-and then details tooxen, promise paythe

were it not founded onnote;m the andas describedstance
certainlynote we couldwith the en-saino considerationthe
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it.uponto recoverrightdoubt of thetertain no plaintiff’s
discovertounableImve beenweBut a searchdiligentalter
and thatmade,has beena writtencase where agreementany

fraudu­void thebyrenderedsubsequentlybeenagreement
permittedrecoverystill a uponandthe ;lent act of promisee

(he is irne thatother evidence. Itbythe agreementproving
of the verbal cou-­is not amerceralwaysa notepromissory

220,—1 30.—8it is Ev. John.which Pk.given.tracl for
389, ­ Mass. 155.—7 do.vs.tin. Putnam Lewis.—6149, Rep.

45,298. vs.172,do. Bank Hurd.do. State37. 51.—12—10
can be nonot, recoverywhere it is there—3 ButEast 251.

the if at stillnote, valid,on the unless firstcontract,verbal
so; in to haveand orevidence,continues is proved,produced

abeen time or This is ruleby generallost accident. deduced
from all the authorities that have occurred to us.

onWhere a has been the'verba! con-recovery permitted
the were íwhen notes East 58.—7tract, unstamped, D.SpE.

or for 1 themoney, 18,Cas. notesgambling241; given Esp.
and as innot,were statute never valid : thisby oncecase,

and afterwards void thebyrendered misconduct ofbinding,
the The there beennotes void ahpromisee. having initio,
the contracts as if the notes hadverbal remained never been

Where a has beenexecuted. whenrecovery thepermitted,
notes are offered in evidence under the 3money counts, D.

E. 182.—6 Mass. John. or under;189.—12 94 thoseRep.&
for labor, &c., 8 John. do. if notor,149.—1 36; produced,
are to have been timelost or 3by D. E.proved accident, fy
156, the notes inthemselves those cases remain valid till the

ifare,and or,then cancelled iftrial; present, thenabsent,
made void afirst for the ofby considerationrecovery them.

have as innot, theThey renderedcase, beenpresent inope-
trial,rative theby their thepromisee, between execution and

but continue fulland in force tillobligatory In-judgment.
adeed, thepermitting under circumstances ofrecovery this

bewouldcase, equivalent to a decision that an obligee may
a valid to an of hisgive bonddischarge obligor or note, and

still therecover amount of them. The of the law.policy
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bein void all thus wouldrenderingMartendale instrumentstoo, altered,
subverted. For should the be still enabledwholly offenderFoilet.

evi-to recover the the of the writtenconsideration, mere loss
anddence would littlevery in odiumoperate spoliatoris;

verywould but and buthim for hisfeebly fraud,punish
intimidate others with their seeuri-slightly from tampering

ties. is a institut-It true that criminal bemightprosecution
fored the but establish-that does not obviate thealteration;

ed lessof the law before render itnorpolicy mentioned,
that anythe felon should be fromproper disabled supporting

civil hasclaim hefounded on the instrumentessentially
forged.

weThe the viewsauthorities seemfollowing to support
have taken as to a vs.the last count. Millarrecovery upon

CoollidgeMaster. 4 T. R. 345.—15 vs. In­East glee,28.—
13 Mass. on BillsRep. Chilly 84.32.—

Let be on the verdict.enteredjudgment

JOHN TAPPAN versus THOMAS BELLOWS.

permitIf the sheriff prisoner yard, upona libertyfor of thedebt to have the
bond, sureties, sufficient,givinghis with two itin fact isand the sureties are

creditor,not an escape,although bythe theapprovedsureties have not been
bynor magistrates.two

magistratesBoth the actually approvemust besureties, togetherthe mustand
at the time—otherwise their certificate is of no avail.

was ailTHIS action of thisofthe sheriffdebt, against
threefor severalcounty, of oneescapes Porter whoLumas,

had been committed to in thisgaol county threeupon seve-
ral executions at the suit of the Theplaintiff. declaration
contained three counts.

The cause was submitted to the of the courtopinion upon
a ofstatement in which it wasfacts, thatagreed Lumas was
committed in the manner in thealleged several counts; that,

ofeach the executionsupon which he wasupon committed,
he bond ingave every conformable to therespect requisitions
of the statute for the ease and relief of persons imprisoned
for indebt, the mannerexcept in thewhich sureties had been


