wOE '

E.

CHESHIRE, OCTOBER TERM, 1817 95

in this case construe this deed to give the grantee an election Haven &l
to locate the land, the law would give himduring the life'of  cram.
the parties at least to make' his election : Co. Lift. 1451 \wr~w
which would be an inconvenierce to the owner of the lot;

which: the law will'not in out opinion tolerate.(1.) - We dre; &) 18 Johnsen
therefore; of opinion that the deed of the constable was void; yar Buren s 3

and that judgment must be entered upon the verdiet, = 1 jacksonve De-

rermetlppmel

LEMUEL MARTENDALE versus JESSE FOLLET,

fn'a notefor merehantable,,neat stock, an insertion of the wor “yonng” after
¢ merchantable,” is a material alteration,  When such alteration was made
by the promlsee designedly, it destroys “the validity of the note.”  When a
note is thus made void by an alteration, the promisee is not at liberty to prove
the contract by olher evmdence

-THIS was an action of absumpsn The declaratlon con-
tained four counts.. The first was on a promissory note, al-
leged to be for seventy dollars, payable in merchantable
young neat stock » The second was on a note of the same
date and amount, payable in “merchantable neat stocL ”
The third - count was for a yoke of oxen, valued at seventy
doHars, sold and delivered ; and the fourth ona specra.l prom-
ise of the defendant, in cons1derat1011 of a pair of oxen
bought and received of the plaintiff, to pay him seventy dol-
lars in merchantable neat stock, The defendant pleaded the
general issue.  The cause was tried here at the_ last term,
when the plaintiff offered in evidence a note which purport-
ed to be signed by the defendant, for seventy dollars, paya-
ble in merchantable young neat stock. The signature of
this note was proved to be in Follet's hand writing. The
defendant then mtroduced testimony to shew that the word
« young” was not omgmaﬂy in the note ; but had smce been
inserted by the plaintiff Wlthout the defendant’s consent‘
The plaintiff proposed to waive the two counts on the ynote‘
and show that it was given for a pair of oxen valued at sev-
enty dollars, as stated in the thud count under Whlch he
considered himself entitled to recover. thelr value or. to
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Martendale: show. under the fourth count that for these oxen the defend-

czal contract But the court conszdered thzs testlmony maé*
missible, and directed the jury thatif from the evidence they
were satisfied the word ¢ young” was, after the execution of
the note, designedly inserted by . the plaintiff, without ;thﬁ
defendant’s consent, it was a fraudulent and material alter-
ation, which rendered the note void, and entitled the defend-
ant to their verdict,

The jury returned a verdict for the defendant, which was
taken subject to -any exceptions that might be made to the
rejection of the above testimony, or to the directions of the
court to the jury. ' g

Oliver,and J. C. Chamberlain, for the plamtxff

Flanders and Upham, for the defendant.

Woopsury, J., delivered the opinion of the court.

* Alterations have been held to be material, when made in
the date of a contract, to accelerate payment, as in Masters
vs. Miller, 4 D. & E.325: or if any other way modifying
the length of credit, as in Bowman vs. Nichol, 5 D. & E.
537, and Cardwell vs. Martin, 9 East 190. So when made
to avoid the statute of limitations, as in Homer vs. Wallis,
11 Mass. Rep. 309 : or when made in the nature of the
consideration, if affecting the evidence which might after-
wards be adduced in relation to it, as in Knill vs. szllzams,
10 East 431 or when made in the subject matter of the
writing, as a general release altered to embrace also a partic-
ular claim eo nomine, and thus, like the last case, aﬁ"octmg
the evidence that might be produced against it, as in Bates
v, Hills, December, 1814, Hillsborough : or indeed When
made in any part of an instrument, if varying the * rights or
mtere%ts, duties or obligations of elther of the partzes v 5
Mass. Rep. 540. 1

On'the contrary, alterations have been held to be 1mma,-
terial when they were made to supply a word ‘omitted by
mistake, as in Hunt vs. Adams, 6 Mass. Rep. 519+ or when
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made by inserting into thebody of the bond the name of an Martendale
obligor who had already signed it, as in Smith vs. Crooker & F;ffé;,
al, 5 Mass. Rep. 540 : or by writing “good’” before ¢ mer- S’
chantable wool,” as in The State vs. Cilley, Hillsborough,
April; 1817+ or by any other ‘interlineation which the-law
itself would supply—=6 Mass. Rep. 522, and which does not
vary the nature, subject matter, or value of the contract.
But the alteration of the note in the present case changed
the subject matter of the contract; for it was an attempt of
the plaintiff to convert an obligation of the defendant to pay
seventy dollars, in neat stock of any age, into one for such
neat stock only as should be “ young.” Were this permissi-
ble, the plaintiff would acquire a right to demand the whole
payment of his note in a kind of stock, not an animal of
which was necessarily embraced in the original contract. A
substitution of the word “sheep,”” or ¢ horses,” for ¢ neat
stock,” would not have been a more effectual change of the
subject matter of the note.  Pothier 86, § 374. Its value
miay also have been materially altered. The worth of arti-
cles may be relative as well as positive. Thus in the market
seventy dollars worth of flour or of gunpowder makes the same
nominal amount of property, but one of these articles may
be in much quicker demand than the other, and the value of
an obligation for one compared with thatof an obligation for
the other, may be varied by numberless causes, which it is
unnecessary to enumerate. 1t may be observed, also, that
the promisor generally consults his own convenience in the
specific articles to be paid } and a change in the kind, though
not in the nominal amount, may be seriously injurious to him.
And’ if they are designated for the promisee’s benefit, the
promisor may have seasonably prepared the stipulated quan-
tity of those designated, which, by such an alteration, he
may be obliged to sacrifice, and purchase other articles of a
different species. = Indeed, if the plaintiff did not apprehend
the real value of the contract to be increased by the altera-

VOL. I. 13
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Martendale tion, it ds dlﬂicuh to dxsenvez 'my reason: for hm tampeung

with the note.”

“Phe altevatzon then, in: thzs case havmﬁ been mat
made;as - the jury have found, by the plaintiff,without
consent of the promisor; the note: itself becomes vm&

Co. 27 ~10:Co.792. ~

If void; the note. itself: cannet bewme the ioundation C)f a
recovery m any form of action. ¥Wideauth. supra. and 1:Hs.
. 18,244.—1 John. 94.—Peake's Flv. 288.—1 Hast 55,
T B 2410 An additional reason against. any.recoveyy
on-andnstrument renderved void by an alteration, is derived
from the -citcumstance that the writing produced is not.the
writingexecuted by the defendant, it being * expressed.an
other words.” 9 Mass. Rep. 311, If those other words
should now be considered erased, he still could not recover
on the second count, describing the note as originally made;
because the instruoment is proved to have been-once rendered
void; and, once void; it cannot again become obligatory with-
out: the consent of the promiser; because, as observed.by
Girose, 4 D). & F.345, “a man shall not take the chance of
committing a {raud, and, when that fraud is deteeted, recover
on the instrument as it was originally made.”

But the plaintiff insists, that if he cannet sustain the ac-
tion on the two first counts, which describe the note, the tes-
timony offered would entitle ;them to a verdict on the two
last counts, which do not referto the written evidence, These
are both, however, founded on the same consideration with
the note.  The third is simply for the price of a pair.of oxen
sold by the plaintiff to the defendant ; and a suflicient answer
to it is, that the contract at the time of the sale was not to
pay money for the oxeny but was special, both in its manner
and matter,.and should thus be declared on.  The fom‘th
count is not liable to this.objection, for it alleges the ,sale,qg
the oxen, and then details the promise to pay for them in. sub;
stance as deseribed.inthe pote;.and were it not. founded’ ;
the same consideration with the nmo we certainly muid en-
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tertain no doubt of the plaintiff’s right to recoverupon it Martendole

But'after a diligent-search we have been unable sto' discover
any case wherea written agreement has beenmade; and that
agreement been subsequently rendered void by the fraudus
lent actof the promisee; and still a recovery permitted upon
the proving the agreement by other evidence. It is true that
a promissory note is not-always a merger of the verbal con-
tract for which it is-given,  Ph. Fv. 220 —1 Joln. 36:—8
doit 149, 889, Putnam vs: Liowis—6 Mass. Rep: 145-=T do:
37,45, 298 —10do: 51,212 do. 172, State Bonk vs. Hurd,
3 Bast: 261, But where it is not, there can be no recovery
on the verbal contract, unless the note, if at first valid, still
continues so, and is produced in evidence, or proved. to have
been-lost by time or accident. This isageneral rule deduced
from all the authorities that have oceurred to us.

Where a recovery has: béensperinitted-on: the*verbal con-
tract; when the notes'were unstamped; ¥ Hast 58.—7 D.§ X,
2415 or given for gambling money, 1 Fsp. Cas. 18, the notes
were by statute never valid ; and not, as in this case, once
binding, and afterwards rendered void by the misconduct of
the promisee. 'The notes there having been void ab initio,
the verbal contracts remained as if the notes hadnever been
executed. Where a recovery has been permitted, when the
notes are offered in evidence under the money counts, 3 D).
& H. 182.—6 Mass. Rep. 189.—12 John. 94 ; or under those
for labor, &c., 8 John. 149.—1 do. 36; or, if not produced,
are proved to have been lost by time or accident, 3 . & K.
156, the notes themselves in those cases remain valid till the
trial'; and are, if present, then cancelled ;. or, if absent, then
first made void by a recovery for the consideration of them.
. They have not, as in the present case, been rendered inope-
rative by the promisee, between their execution and the trial,
but continue obligatory and in full force till judgment. In-
deed, permitting a recovery under the circumstances of this
case, would be equivalent to a decision that an obligee may
give a valid discharge to an obligor of his bond or note, and
still recover the amount of them. The policy of the law,

Follet:
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Martendale t00; in rendering void all instruments thus altered, would be

735,
Follet.

wholly subverted. - For should the offender be still enabled

‘to recover the consideration; the mere loss of the written evi-

dence avould-operate very little in odium: spoliateris ,;:»gnd
would.but feebly punish -him for his fraud; and:butwvery
slightly intimidate others from tampering with their securi-
ties. It istrue thatacriminal prosecution might be institut-
ed for the alteration ; but that does not obviate the establish-
ed policy of the law before mentioned, nor render: it less
proper that-the felon should be disabled from supporting-any
civil .claim essentially founded on the instrument. he has
forged. :
The following authorities seem to support the viewswe
have taken as to a recovery upon the last count. - Millar vs:
Master, 4 T R. 325.—15 FHast 28.—Coolidge vs. Inglee,
13 Mass. Rep. 32.—Chitty on Bills S4.
Let judgment be entered on the verdi‘ct;

P S,

JOBN TAPPAN versus THOMAS BELLOWS.

If ‘the ‘sheriff permit a prisoner for debt to have the liberty of the yqrd upon
his giving bond, with two sureties, and the sureties are in fact suflicient, it ig
not an escape, a]thouoh the sureties have not been approved by the credltor,
nor by two maglstrates

Both the magistrates must actually approve the sureties, and must he together
at the time—otherwise their certificate is of no avail.

THIS was an action of debt,against the sheriff of this
county, for three several escapes of one Porter Lumas, who
had been committed to gaol in this county upon three seve-
ral executions at the suit of the plaintiff. The declaramon
contained three counts. . REE——

The cause was submitted to the opinion of the court upon
a statement of facts, in which it was agreed that Lumas was
committed in the manner alleged in the several counts; that,
upon each of the executions upon which he was committed,
he gave bond in every. respect conformable to the reqmsatmﬁs
of the statute for the ease and relief of persons imprisoned
for debt, except in the manner in which the sureties had been




