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al-&these were to the sale. Topersonssupposed .parties

Shaw-one of in be to dis-them, another,sume to wouldpreference
where no differencetinguish and,exists:apparent indeed/to

be rather a total omission,wouldpresume either, supplying
than selection ofa for what on the facemaking appears
the cases,insignature might,The somepaper. remedy
this in the of thebodydefect instrument. theBut plaintiffs
here did ;not themselves and affixedsign the auctioneer
his own ofname without that hisdisclosing employ-merely,
ers, and without as our requires,statute au-producing, any

inthority from thewriting to show thatplaintiffs, werethey
the who topersons directed him sell and to sign.

then,The written evidence, which hath been offered to
the declared on,contract as it fails toprove give inti­any

mation that the were one of theplaintiffs to thatparties
contract, must in itself be considered radically defective and

4 252,inadmissible. Bos. Pul. vs.Champion Plumer.&
5 242, 399,Es. C. Ad. 12.—3 John. 420 —1 273,John. Ch.
Parkhurst et al. vs. Cortland. —5 East 10.—3 Taunt. 169,

300,John.obiter.-—13 Alcul vs. Raddiff.
Verdict aside,set aand new trial granted.

DAVID ROBINSON versus THOMAS ROBINSON.

mortgagorA againstcannot sustain hisassumpsit mortgagee for the ofprofits
the land received the' betweenlatter, theby time of to foreclose andentry
the mortgagedtime when the werepremises redeemed.

THIS was an action of forassumpsit, the use and occu-
of certain inpation premises Deerfield. It was submitted

to the court aon statement of facts, theinvolving single
whetherquestion, a canmortgagor recover of the mortgagee

the amount of the net profits the latter may have received
from the lands, between the time of his entry on the prem-
ises, under a tojudgment foreclose the mortgage, and
the time when they are redeemed, in an action at common
law.
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Eabinson an law onWoodbury, J. If action at can be sustained
Robinson, it thestatement,this is Bat atprobably present one.(1)

condition, mortgageof acommon when the has beenlaw.
estate,of the well as thebroken, subsequentthe asincome(1)1

in thetitle, seems to be vested Pow.absolutely mortgagee.Mass.Rep. 433, Cummings & Wife
however, courts of in­chanceryMart. ch. 6. In England,

and the incur­terfere relieve the from forfeituremortgagor
there,red at the time. itby Yetnon-payment stipulated

is those courts alone on for an account orwhich, application
for the maketo allowance forredemption, mortgageecompel
the net received from theprofits Pow.pledged.premises

20,—3 138,Mort. ch. Mass. 154.Rep.
in noBut court of has everNew-Hampshire chancery

The court,been created. common and this apleas, possess
few but are suchchancery ; they as have beenpowers only

conferred andby statute, cannot beconsequentlyexpressly
exercised on occasions and in the-mannerexcept prescribed

ante, Lund,the statute. Vide Lund vs.by Our acts39.p.
16, 1791,of and allFebruary January 16, are1795,(2).]95,1i97.ws
inthat exist here relation to ofsubjectthe andmortgages,

contain no whateverthey for the mort­provision compelling
to account. The forfeiture of atgagee estate,the as com­

mon is and a modelaw, whichprevented, designated by
onthe title the ofcan, conditions,certain be­performance

come revested -in the But no fur­theymortgagor. proceed
'
Whether, whenrule,ther. under the that a mort­general

rendered for thesued, due,is shall be sumgage judgment
debt all the of thewe could deduct the estatefrom profits

the isbefore that time received itby mortgagee, unneces­
whether,we determine if aNor donow to decide.sary

for thean theby mortgageeaftermortgagor, purposeentry
sum the netdue,tender to him theforeclosure, deductingof

on abe entitled awould not toincome, reconveyance pe­he
January,in the in our statute of 1795.tition mode prescribed

law,no exists at commonwe satisfied thatBut are principle
whichstatutes,and no hath been made ourbythát provision
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Kownsonthethe to the in pres-will enable recovermortgagor profits
Robinson,for the leg-itent action. Whether would not be expedient

ita question ;islature to enact such a is differentprovision,
dicere,our non dare.dutybeing jus jus

nonsuit.Plaintiff

CLARK AND AL.versus ENOCHFOGGJOSEPH

“ t&F.,JY.myI in'property: will all landeda devise was in these wordsWhere
that a fee.F” —held the devise tookson of

counteda in which the demandantwas writ of entry,THIS
inseveral tracts of land North-Hamp-his own seizin ofupon

wasa causeand disseizin the tenants. Theton, byupon
1817,atissue, term,thehere, Februarytried upon general

to thesubjecta verdict taken for the tenants, opin-when was
of the court the case :followingion upon

of demandedseized theOne Simeon Fogg, being prem-
:1798, will as followsthe of made hisises, January,on 28th

“ the toreal I do willestate,to and samemyAs personal
“ of :be as followsdisposed

“ to be atto P. hercow, eighteenwill S. one givenI good
F., F., dollars,of will to S. son of J. 100I“years age.

M.,after will toin one decease. I A.my“to be yearpaid
“ to be executor inM., dollars, myof J. byson 50 paid
“ decease,afterthree years my

“ and allwill all landed inmyI property North-Hampton,
“ land in Fogg,to Abner son of Jonathanmy Pittsfield, Fogg,
“ allout willedexecutor, legacies.ashe, my mypaying

“ house,will all of the and andmy barn, saw-mill,I part
“ son ofto Abner JonathanFogg, Fogg.

“ all in to Fogg,will marsh Abnermy land,I Hampton,
“ of Fogg.son Jonathan

“ estate,real andhaving myThus of personaldisposed
“ last and hereuntotestament, mywill do setmythis Iby
“ hand?”


