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these supposed persons were parties to.the sale. o pre- Sberburne & ai.
sume one of them, in preference to another, would be te dis-  St®7
tinguish where no apparent difference exists: and, indeed, to T~
presume either, would be rather supplying a total omission,

than making a selection for what appears on the face of
the paper. The signature might, in some cases, remedy
this defect in the body of the instrument. But the plaintiffs

here did not sign themselves ; and the auctioneer affixed

his own name merely, without disclosing that of his employ-

ers, and without producing, as our statute requires, any au-

thority in writing from the plaintiffs, to show that they were

the persons who directed him to sell and to sign.

 The written evidence, then, which hath been offered to
prove the contract declared on, as it fails to give any inti-
mation that the plaintiffs were one of the parties to that
eontract, must in itself be considered radically defective and
inadmissible. 4 Bos. & Pul. 252, Champion vs. Plumer,

5 Hs. C. 242, Ad. 12.—3 John. 399, 420.—1 John. Ch. 273,
Parkhurst et al. vs. Cortland.—5 East 10.—3 Taunt. 169,
sbiter.—13 John. 300, Alcul vs. Radcliff.

Verdict set aside, and a new irial granted.

DAVID ROBINSON versus THOMAS ROBINSON.

A mortgagor eannot sustain assampsit against his mortgagee for the profits of
the land received by the latter, between the time of entry to foreclose and
the time when the mortgaged premises were redeemed.

THIS was an action of assumpsit, for the use and occu-
pation of certain premises in Deerfield. It .Was submitted
to the court on a statement of facts, involx}ing the single
question, whether a mortgagor can recover of the mortgagee
the amount of the net profits the latter may have received
from the lands, between the time of his entry on the i)rerri—
ises, under a judgment to foreclose the mortgage, and
the time when they are redeemed, in.an action at common
law.
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Robinsen

us.
Robinson.

(1) 1 Mass. Rep.
433, Cummings
& wife vs.
Noyes, 6 Johu.
46, Smith vs.
Stevens.

() 1 Laws
195, 197,
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Woopsury, J. -If an action at law can be sustained on
this statement, it is probably the present one.(1) But at
common law, when the condition. of a mortgage has been
broken, the subsequent income of the estate, as well as the
title, seems to be vested absolutely in the mortgagee. Pow.
Mort. ch. 6. In England, however, courts of chancery it
terfere and relieve the mortgagor from the forfeiture incur-
red by non-payment at the stipulated time. Yet there, it
is those courts alone which, on application for an account or’
for redemption, compel the mortgagee to make allowance for
the net profits received from the premises pledged. Pow.
Mort. ch. 20.—3 Mass. Rep. 138, 154.

But in New-Hampshire no court of chancery has ever
been created. 'The common pleas, and this court, possess a
few chancery powers ; but they are such only as have been
expressly conferred by statute, and consequently cannot be
exercised except on occasions and in the-manner prescribed
by the statute. Vide ante, Lund vs. Lund, p. 39. Our acts
of Febroary 16, 1791, and January 16, 1795,(2) are all
that exist here in relation to the subject of mortgages, and
they contain no provision whatever for compelling the mort-
gagee to account. 'The forfeiture of the estate, as at com-
mon law, is prevented, and a mode designated by which
the title can, on the performance of certain conditions, be-
come revested in the mortgagor. But they proceed no fur-
ther. ~Whether, under the general rule, that when a mort-
gage is sued, judgment shall be rendered for the sum due,
we could deduet from the debt all the profits of the estate
before that time received by the mortgagee, it is unneces-
sary now to decide. Nor do Wwe determine whether, if a
mortgagor, after an entry by the mortgagee for the purpose
of foreclosure, tender to him the sum due, deducting the net
income, he would not be entitled to a reconveyance on a pe-
tition in the mode prescribed in our statdte of January, 1795.
But we are satisfied that no principle exists at common law,
and that no provision hath been made by our statutes, which




ROCKINGHAM, FEBRUARY TERM, 1813.

will enable the mortgagor to recover the profits in the pres-
ent action. Whether it would not be expedient for the leg-
islature to enact such a provision, is a different question ; it
being our duty jus dicere, non jus dare.

Plaintiff nonsuit.

JOSEPH FOGG versus ENOCH CLARK AND AL.

Where a devise was in these words: “ Iwill all my landed property in N.to F.,

son of F.”—held that the devise took a fee.

THIS was a writ of entry, in which the demandant counted
upon his own seizin of several tracts of land in North-Hamp-
ton, and upon a disseizin by the tenants. 'The cause was
teied here, upou the general issue, at February term, 1817,
when a verdict was taken for the tenants, subject to the opin-
ion of the court upon the following case:

One Simeon Fogg, being seized of the demanded prem-
ises, on the 28th of January, 1798, made his will as follows :
* As to my real and personal estate, I do will the same to
“ be disposed of as follows :

“ 1 will to S. P. one good cow, to be given her at eighteen
““years of age. I willto 8. F.;son of J. F., 100 dollars,
““to be paid in one year after my decease. 1 will to A. M.,
“gon of J. M., 50 dollars, to be paid by my executor in
“ three years after my decease.

“1 will all my landed property in North-Hampton, and all

¢ my land in Pittsfield, to Abner Fogg, son of Jonathan Fogg,
“ he, as my executor, paying out all my willed legacies.

“ 1 will all my part of "the house, and barn, and sa.w;mill,
#to Abner Fogg, son of Jonathan Fogg.

“1 will all my marsh land, in Hampton, to Abner Fogg,
“son of Jonathan Fogg.

# Thus having disposed of my real and personal estate,
“ by this my last will and testament, I do hereunto set my
111 hand 3y
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