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correctly settled, that this. circumstance would furnish-no
foundation for a distinet action against the:vender, either for
the money paid, or on a supposed implied warranty, or for the
articles given inexchange.. 2 East 314, Parkinson vs. Lee.
~10 Mass, R. 197, Hmerson & al. vs. Bingham & al—
1 John. 96, Snell & al. vs. Moses & al.—Do. 128, 274.
Independent of this argument against the defence, we can
discover no equityinits support. . The defendant deliberately
gives his note and receives the article stipulated for; and
should its quality prove bad, without any fraud or warranty
by the vender, the vender is innocent; and it 15 no more
reasonable that the misfortune should fall upon him than
upon the vendee. Without deceit or a special contract, the
seller is not responsible for the goodness of articles sold: and
the maxim of caveat emptor applies in full force... When
the specific chattels thus purchased are delivered to the buyer,
all is passed which the parties engage; and it would be a
solecism to pronounce that the note for them was given
without consideration, when the whole subject matter of the
consideration was delivered in conformity to the contraet,
The following cases, adjudging that the mere failure of con-
sideration is no defence to an action of this description, seem
conclusive for the plaintiff. 1 Day 167, Pollard vs. Lyman.
—2 John. 179, nt. Darland vs. Lumnis.—4 ditto 421, Hol-
den vs. Dalrin—35 ditto 354, 404. Consequently, judgment
must be entered on the verdict.

* LEVI WILLARD wersus DAVID TWITCHELL.

The covenants in deeds of lands that the grantor is the lawful owner ; that he is
seized in fee, and has good right to sell, are synonymons, and amount only te
a stipulation that the grantor has.such an aciual or construclive seizen,that
the land will pass by his deed.

THIS was an action of covenant-broken. The declara-
tion alleged that the defendant, having conveyed to the plain-
tiff by deed a tract of land, covenanted with the plaintiff
that at the time of the conveyance, he, the said Twitchell,
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was the lawful owner of the land; was seized and possessed
thereof in his-own right in fee simple, and had full power
and lawful ‘authority to grant and convey the same. The
breaches were assigned by negativing the words of the

covenants, G

The facts in this case were, shortly, that a person, who
had no title, and who had never been in possession of the
land; which is wild and uncultivated, sold it to Twitchell,
and gave him a deed of it in the common form ; and
Twitchell, without ever having entered upon the land, sold
it to the plaintiff, and gave him the deed mentioned in the
declaration ; and the question was, whether upon these facts
this action could be maintained ?

& Chamberiain, for the plaintiff.

F. Alezander, for the defendant.

By the Court. 'T'he covenants in our deeds, “that the
grantor is the lawful owner, that he isseized in fee, and that
he has good right to sell and convey,” have always received
a construction that makes them merely synonymous. Each
of them amounts only to a stipulation that the grantor has
such a seizin that the land will pass by his deed. 1If the
grantor at the time of the conveyance has.actual seizin,
whether by right or by wrong, whether under a valid title.or
by disseizin, the land will pass by his deed, and neither of
these eovenants is broken. Nor are they broken if he has a
valid title and a right of entry, although the land be at the
time held adversely by a third person. For it has been settled
in this state too long to be now questioned, (and it is deeply
to be regretted that it has been so setiled) that he who has g
good title to land which is in the adverse possession of an-
other, has, so long as he has a right of entry, such a seizin
that the land will pass by his deed.  In this case, Twitchell
had neither an actual nor a constructive seizin of the land at
the time of the conveyance: of course nothing passé& by
his deed. The plaintiff is, therefore, entitled to judgment.
2 Muass. R. 439, Marston vs. Hobbs.—4 Mass. R.’éii}'&' :




