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out:notice- to-the defendant, or appearance to:the action, but
judgments which were recognized and enforced at common
law as foreign judgments. Judgments of the courts of re-
cord of one state, rendered without notice or appearance of
the defendant, when sued in the courts of another state are
therefore not affected by the statute of 1790, but remain as
at common law, mere nullities, unless within the jurisdiction
where they were rendered.

The record in this case affords no evidence that the de-
fendant had personal notice of the suit, or appeared to:the
action in the court in which judgment was rendered, and
these are facts which we are not to presume ; they should
appear upon the record.

This judgment, therefore, in the form in which it is pre-
sented to us, cannot be regarded as a specialty, and to all
actions of debt not founded on a specialty, nil debez is a good
plea.

Judgment that the defendant’s plea is good, &e.

Pitman for the plaintiff.

Hale for the defendant.
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LUCY DIX, ADMINISTRATRIX,
versus

EZRA FLANDERS.

Where A. having received of B. who is one of the managers of alottery,a num-
ber of lottery tickets, promised B. to return them to him, or one of the other
managers three days before the day to be appointed by the managers for draw-

ing the lottery, or pay five dollars for each ticket. It was held that A -was
bound to take notice of the day appointed, at his peril, and that B. was entit-
led to recover for a breach of the contract without alleging and proving no-
tice to A. of the day of drawing.

THIS was an action of assumpsit, brought by the plain-.
tiff; as administratrix of 7%mothy Diz, jun. upon a contract
in writing as follows

Boston, October 20, lSOb ~1, the subscriber, of W’arner
have received of 7' Diz, jun. manager of Dizville road
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lottery, ten tickets in the second class of said lottery, for the
purpose of selling, which tickets T promise to return to him,
or one of the other managers, three days before the day ap-
pointed by the managers for drawing said class, or pay him,
or his order, for the same at five dollars each on demand—-
Comumissions two per cent.—Hzra Flanders.

The managers of the lottery appointed the 24th of ‘June,
1809, for drawing the said second class, but Déz did not
give notice of the time of drawing to Flanders; and the only
question was, whether this action could be maintained with-
out alleging and proving such notice.

R. Fletcher for the plaintiff.

P. Noyes for the defendant.

The opinion of the court was delivered by

Riocmaroson, C. J.—In cases of this kind, it is never ne-
cessary to give notice, unless it was expressly or impliedly a
part of the contract, this notice should be given. When
there is an express stipulation as to notice, there can be no
difficulty : but it is often not a little embarrassing to deter-
mine, when such a stipulation is to be inferred from the
terms of the contract. We are however inclined to think, that
the true rule is this: when the extent of the contract is not
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precisely known, but is to depend upon facts more particu~

larly within the knowledge of the promisee than of the prom-
iser, or where the time of performance is to be directly de-
termined by the promisee, the law raises by implication a stip-
ulation that notice shall be given to the promiser, and it
must be averred and proved. But when the extent of the
contract is to be ascertained by facts not particularly within
the knowledge of the promisee, or when the time of perform-
ance is to depend upon some collateral act of the promiser
or of a stranger, the promiser must be considered as having
contracted to take notice at his peril, and notice need not be
alleged and proved. Thus when the promise was to pay A.
for barley, so much as he should receive of any other person
~ for barley, notice was held to be necessary, because it was
more particularly within the knowledge of A. how he sold




248

Dix
V3.
Flanders.

HILLSBOROUGH; OCTOBER TERM, 1818

his own barley.~~2 Cro. 432. Hall vs, Henning=—1.Cro.
249. Brable vs. Hollywell —Com Dig. Pleader ¢..73:=1
Chitty Pl 320.— Lawes’ Pleading in assum. 207,

But when the contract was to pay such sum as a - third
person should name, or to pay when the promiser returned.
from Rome, it was.held, that there was no implied stipula-
tion for notice, but the promiser was bound to take noticeat
his peril.—Com. Di. Pleader c. 75.—~Chitty Pl 320.—
Lawes’ Pl. 207.

In the present case, Flanders promised to return the tick-
ets three days before the day to be appointed for drawing
the lottery. 'The appointment of a day for drawing was 4
matter entirely collateral to the contract. The. time, then,
when the contract was to be performed, depended upon a
collateral act of Diz and others, and according to the rule
Flanders was bound to take notice of it at his peril. . If
there was any danger that he could not ascertain the time of
drawing in season, it was his own folly not to guard against
such danger by an express stlpulat;on.

It is the opinion of the court that there must be 3udgment
for the plainiifl.

. s

JOHN HARRIS, JUDGE OF PROBATE,
DVETrSUS

JONAS DAVIS, ADMINISTRATOR.

in debt against D. as administrator of W. upon a probate bond given by W.
with eondition for B.’s faithful administration of M.’s estate, O. pleaded that
the suit was brought for the benefit of C.and H. to recover certain claims
they had upon the estate of M. and that the said C.and H. did not exhibit
said claims to said D. within two years after administration of W.s estate
was committed to him,~-held that the plea was bad.

No claim against an executor or administrator, under a probate bond, will be
barred by the statute of Feb. 3, 1789, sec. 18 if the bond itself be presente&
within two years.

THIS was an action of debt brought in the name of the
judge of probate for this county against the defendant, as
administrator of Jonas Davis, deceased, upon probate bond,
given by one Rebecca Batchelder as principal, upon her ap-
pointment as administratrix of the estate of one Josepk
Baichelder, and in which the said Jonas Davis, deceased,
was a surety. ‘




