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the execution forobject them is to an award ofobtainof
what is claims fordue. merits ofequitably The particular

reason of arecondition,breaches of the notdamages, by
tillbefore the court after the thefor be-judgment penalty,

cause the beaction maintainedmay by shewing any single
Hence,breach whatever. whatever there beground may

for claims a in af-rejecting hearing chanceryparticular upon
ter still the action bejudgment, for themay maintained pen-
alty. is,The defendant’s bad.therefore, Norplea clearly
can the of it avail on amatter him inhearing chancery,
should the claim an award of execution for theplaintiff
amount of Hills;the debt of and because ifChampney
the bond within thewas exhibited to the defendant two

theiryears, exhibited,claims were claims di-beingvirtually
underrectly the bond.

FOWLER versusTHOMAS JONATHAN WATKINS.

where the justifiesIn of defendantan action false under a war-imprisonment,
of a for theselectmen collection oftown,rant from the it is nottaxes, necessa-

the of thein the how service warrantallegeto waspleary completed.
generalunder the of de injuriaAnd in such suacase, replication propria absque

give incannot evidence atali the arrest and dischargepreviouscausa, plaintiff
Such oughtmatter tothe same warrant. have beenunder replied specially.

ofwas an action TheTHIS declarationtrespass. con-
counts. 1.two Fortained andassaulting theimprisoning

four onhours, the 16th 1817. 2.August, For anplaintiff
andassault, the twoimprisoning andplaintiff hours, until he

ondollars,two the 20th August, 1817.paid
The defendant l. Notpleaded, to the whole decla-guilty,

ration.
justified the2. He mentioned inimprisonment the first

under a warrantcount, from the selectmen of Kearsarge
directed toGore, him as constable of that town, and author-

and him to collectizing requiring certain taxes duly assessed
“the and he thatplaintiff; alleged virtueupon by of said

“ warrant, at said onK., the day when, &e., having given
“ fourteen notice to thedays said Fowler of the sum at
“ assessed,which he was the said Fand molerhaving neglected
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“ wantand refused to formake and of;-.goodspayment,
chattels P. to make distress,:he“and of said whereon

“ tolaid his on said in order arrestFowler,hand andgently
did then and there and the“take,and him,arrest saidtake

“ warrant,tinder and virtue of andFowler, by such imprison
“ him,and and detain there andhim, so in:keep imprisoned
“ arrest,under and virtue of warrant andsuchcustody, by
“ in said as hetime, count, lawfullyfor said mentioned first
“ aforesaid,for assault-do the cause which is the samemight
“ ing,” Sec.

justified in second3. He the mentioned theimprisonment
“under the hecount, same that detainedwarrant, but alleged

in saidcustody”Fowler the “intime mentionedduring
“ count,second and until the said F. of twosaid sumpaid
“ for thedollars, lawful and for servicereasonable costs the
“ warrant, as aforesaid,saidof the sumand until he satisfied

on him as aforesaid.”“assessed
second, and to theTo the third theplea, plaintiff replied
de sua propria taligenerally injuria absque uponcausa—

was joined.issuewhich
was atThe cause tried here April term, 1818. The de-

offered evidence of allfendant the material facts inalleged
in but it that he inhis bar: factappeared arrested thepleas

on1817,on the 16th and alsoplaintiff the 20thAugust,
oneon and the same warrant.August,

arrest, on theThe contended that the second 20thplaintiff
was he was entitled to aand thatAugust, altogether illegal,

on all the which to the second count.verdict issues related
not en-But the court of that the wasplaintiffbeing opinion

stood,titled to take this as the butexception, pleadings
arrest,should have the of the in answerreplied fact previous

objec-to in bar to the second overruledcount,the theplea
tion, and the ajury returned verdict for the defendant on
all the issues.

The the court theplaintiff moved to set aside andverdict,
award a repleader, on the that the theground in bar toplea
first count was because it did hotaltogether insufficient;

howshew the service of the warrant was completed.
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F°*lerHe moved to set andverdict,also the court aside the
'iatkmstrial, on thata new the the to havegroundgrant jury ought

been to find for the onplaintiff the* relatingissuesdirected
count,to the it fromsecond the that theappearing evidence

second was illegal.arrest
J. for the plaintiff’.Harris
R, for the defendant.Fletcher

of the court was delivered byThe opinion
Richakjdson, C. J. The setmotion to asideplaintiff’s

verdict, and award a cannotthe Therepleader, prevail.
to the first count is sufficient.in bar Theplea plaintiff

in that he wascount that hours.complains imprisoned four
The defendant detainedthat he him in dur-alleges custody

under a warrant.time,that This is a sufficienting legal
was theanswer. The warrant in of an execution :nature

itevents,at all was not returnable course theprocess—of
coulddefendant not a return of it. theSeeallege prece-

537,PI.dents 2 kitty'sC Sfc.
can the for aplaintiff’sNor motion new trial Theprevail.

to the inplea bar of the second count in issuereplication put
all factsthe material in that and andalleged other,noplea,

those facts the defendant was to aupon proving entitled
the issue. Ifverdict other factsupon existed, which would

have the arrest to beenhave illegal,shewn should havethey
been to the but were notspecially replied certainly ad­plea,
missible in evidence that issue. This was de­upon point
cided in the case of vs. The Earl 1Sayer Rockford,of
Black. 1165. To ofan action the earlRep. trespass pleaded

justificationin a warrant and a commitmentagainst Sayer,
treasonable de suapractices. repliedfor Sayer pro-­injuria

tali and this issuecausa', attemptedunderabsquepria to
ain evidence tender and refusal of but this evi­bail;give

rejected,dence was on that it tothe haveground ought
been and vs.specially replied. King Car­Phippard,— wife

Chitty's 563, 599.280.—1 .thew, Pl­
Judgment thefor defendant.


