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siveright of possession, ds is contemplated in this provisien
of the act, he has only a right’in common with ethers, only
a tight to the spot he occupies so long as-he continues to-oc-
cupy it. That this is the true constructionof this provision
of the law is assumed as the ground of decision in the case
of Sailly vs. Smith, 11 John. Rep. 500.. 'That was-an ac-
tion of trespass against-a collector for seizing goods import-
ed contrary to law, from a sleigh standing in an-open-shed,
without a warrant.. And the court decided that a warrant
was not necessary. :

Upon & deliberate recomsideration of these guestions; I
find no reason to doubt the correctness of the instructions
given to the jury on the trial. ‘

‘Judgment must therefore be rendered on the verdict.

Noyes for the plaintiff.

Atherton for the defendant.

"The chief justice and justice Woodbury, having been of
counsel on a former trial, did not sit in this cause.
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ABRAHAM EUSTIS versus ELIJAB PARKER.

‘Where 8. by his will-gave to the town of D. 5000 dollars for the support of a
congregational minister, and also a large real and personal estate for the sup-
port of schools, and all the subscribing witnesses to the will were inhabitants
of the town of D. and members of the congregational society; and annually
taxed for the support of schools——held that the subscribing witnesses were
“ credible witnesses,” within the meaning of the statute of Feb. 3, 1789, sec: 1.

THIS was an appeal from a decree of the judge of pro-
bate in this county, allowing a'certain instrument as the will
of the Rev. Edward Sprogue. The parties agreed to sub-
mit the cause to the decision of the court upon the follow-
ing facts. R

The Rev. H. Sprague, being seized and possessed of real
and personal estate to the value of 30,000 dollars, on ‘the
18th December, 1817, made the instrument offered’ for pro-
bate, in which he gave to the town of Dublin 5000 dollars
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for ithe support of -a minister of the congregational persua~
sion,—to his nephéws and: nieces one dollar each,—to his
wife, the use of all his real and personal estate, debts and
legacies being first paid, during her life,—to the town of Dub-
i all the rest of his estate, to be kept for the use of schools.
The subscribing witnessesto the instrument were Thaddeus
Morse, W. Greemwood 2d, and J. Learned, all, at the time
of the execution of the instrument,and still, inhabitants.of
the town of Dublin, and members of the congregationalso-
ciety in that place, and annually taxed in that town for the
support «of scheols. And it was agreed that if the -court
:should be of :epinion that the said Morse, Gresnwood and
Learned were to be deemed ““oredible witnesses’ to the
execution ‘of :said instrument, within the meaning of the
statute of Feb. 3, 1789, sec. 1, then the decree of the judge
of probate to be affirmed, otherwise reversed.

The cause was argized there at the last term by Ainsworth
and Metcalf for FHustis, the appéllant, and by Upham for
Parker the appellee. .

Per curiam. 1t is objected that the subscribing witnesses
to the instrument now ‘before us for probate are not  credible
witnesses’® within the meaning of the statute-—ZLaws 198—,
because at the time theinstrument was executed, they were,
.and still are, inhabitants of Dublin, and . members of the.cor-
poration to which a great part of .the property is .to go, if
it ‘be allowed as a last will, and therefore directly ititerested.
"The word ‘“credible” is-used in the statute .in the sense of
competent.—b Mass. £2.228. Amoryvs. Fellows.—12 Hast.
:250. Belison vs. Bromley—Phillips’ Evidence 375~ The
question then is, are.these witnesses competent to testifyin
thisicause ? If they be not, they were not credible wit-
nesses within the meaning of the statute, at the time-when
the instrument was executed, for theirinterest wasthe:sanie
then.as it.is now.

The ouly interest-these witnesses haveiin this cause:is:as
inhabitants-of :the town .of Dublin, a publick corporationto
which a donation is made by this instrument, for the support
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of & minister, and of schools. It has always been the prae<
tide in this state, in cases-of this kind, to distinguish between
publick and private corporations, and the general rule has
been to admit the members of publick; and rejeet the mem~
bers of private corporations, as witnesses, in cases where the
corporate interests were in question. ' The propriety of .this’
distinction is now called in question, and we are called upon
to examine the grounds of it. '

It ig'clear that the members of private corporations have
a direct interest in the eorporate property. Corporations of
this kind are erected for the benefit of the members. All
the. property belonging to them is in fact the property of
the members. Kach individual has an interest that can be
bought and sold, may be seized upon an execution, and is as-~
sets in the hands of his executor or administrator. Any
gain or loss of corporate property, is the gain or loss of the
members. Membership is usually incident to an interest in

- the corporate property, and depends upon it. Indeed, every
member has se clearly an interest in the corporate goncerns,
which ought to exclude him as a witness in all causes
where the corporate interests are in dispute, that no question
seems ever to have been made upon the subject.

Publick corporations, such as towns, counties, &ec. are in
their nature widely different from private corporations.—
They are created, not for private emolument, but for great
publick purposes. 'Thus it is the business of towns te col-
lect the suffrages of the peeple for governour, counsellors,
senators, &e. annually ; to make provision for the support
and maintenance of publick teachers of piety, religion and
morality ; to provide for the support of the poor; to main=
tain schools for the instruction of the young; to make and
keep in repair publick highways; and to assess and collect
publick taxes, &e. In general, their duties are imposed and
their privileges granted, either by the constitution or the
general laws of the state, All the corporate property is de-
voted to publick purposes. No individual has any direct
private interest in it; no interest that he can release oreon-
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vey to another: - It-is-a common: concern. of-:all: the mem-
bers that the -corporatien- should possess sufficient: funds to
answer.all its purposes ; but the private interest of individu-
als is no otherwise affected by the loss or gain of corporate
property, than as it may tend to augment or diminish the:
contributions which they may be eventually called upon te
make for corporate expenses. lu fact, an inhabitant of a
town has no other interest in the property of the town than
Lie has in the property of the state, or of the United States.
—5 Mass. R. 90. Commonwealth vs. Ryan. In determin-
ing whether this interest is sufficient to render the inhabit-
ants of towns incompetent witnesses for the towns in whieh:
they reside, very little aid can be derived from English au-
thorities, because in Hngland there are very few,if any,
corporations, which exactly resemble our town corporations:
The charters of their cities, &e. usually confer particular
private privileges upon the members of the corporation; so:
that the corporation is not merely publick, but must be con~ '
sidered as in some respects a private corporation. Amnd
most of their decisions upon this point are so loosely report-
ed, that it does not distinetly appear what influence this cir-
cumstance may have had upon the decisions in particular
cases. It is however probably owing to this circumstance
that no general rule as to the admission of corporators as
witnesses has ever been established in England.—2 Show-
er 148. City of London vs. the Unfree Merchants.—1 Ven-
tris 351.—2 Swintz 231.—2 Shower 48.—6 Mod. R. 307.
Law of Evidence 130.—Buller’s N. P. 290.—5 D, & .
174. Burion vs. Hinde.—~Peake's N. P. Cases 153. Weller
vs. The Governours of the Foundling Hospital.—3 Burrows
1847, Hesketh vs. Braddock.—Phillips’ - Ividence 37w
Peake's Evid. 102, 114. e
There is, however, a class of cases in the English books
which seem to be directly in point, where the question is
whether a parishioner is a competent witness in a canse
where the parish is contesting the settlement of a pauper,
&c—4 D. & B.19. Rex vs. Prosser.—5 D. & D.667. Rex
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vs. South Lynn.—2 FEast. 561. Rexr vs. Kirdford.—=10 ~ Futs

TS
East 292.—Rex vs. Kitterby, 15 East. AT0: & 57 o Foker

It seems to have been well settled, that a rated parishioner
was ‘not' in' such cases-a*competent witness, although one
who was-liable to be,-but not-actually rated, was. But this
rule 'was found: to be so inconvenient, that in 1814 the law on
this subject was altered by statute, and now.by the statute
of 54-Geo. 3,'c. 170, sec. 4,:7ated parishionersare-competent
witnesses in all cases relating to-the settlement of paupers,
&e.—Phillips’ Evid. 93.

In New-York it has been decided that a freeholder and
inhabitant of a town, was a competent witness for the town in
acase where the town was interested.—1 Johnson 486.
Falls & al. vs. Belknap.—And where a justice of the peace
tried a qui tam action, instituted to recover a penalty, one
moiety of which went to the support of the poor in the town
of which he was an inhabitant, his interest was held to be too
remote and contingent to be regarded.—11 Johnson 76. Cor-
-wein vs. Hames. 1n a suit to recover a penalty given to a
town for the support of its poor, a rated inhabitant was de-
cided to be a competent witness for the town.—12 Johnson
285. Bloodgood vs. The Quverseers of the Poor of Jamaica.—
Nee also 9 Johnson 219. Gilpin vs. Vincent. But in an ae-
tion of trespass brought against certain persons, inhabitants
of Staten [Island, for building fishing huts, &c. on land
claimed by the plaintiff, one of the inhabitants was held to be
an inecompetent witness to prove aright in all the inhabitants
to the fishery in question.~—2 Johnson 170. Jacobson wus.
Fountain & al.

In Connecticut they have adopted the same rule which

. we have adopted in this state, and it has been decided  there
that an inhabitant of a parish was a competent witness to-a
will, in which a large estate was devised to the parishfor the
support of its schools.—8wif’s Hvid. 57, 58.—1 Day 37.

In Massachusetls it is provided by their statute; cap. 32,
that in all actions in which towuns, parishes, &c. are  parties
orinterested; the inhabitants shall be competent witnesses,
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provided they have no other interest than merely asinhabit~
ants.  But they hold that an action against the inhabitants
of a eounty cannot be sued in the court of commen pleas for
such county.—7 Mass. R. 461. Hawkes vs. The Inkabit-
ants of Kennebunk, and 5 Mass. R. 90. A justice of the
peace has ne jurisdiction of an action to recover a penalty,
if ‘a portion of the penalty is teo go to the town of which
he is an inhabitant.—13 Mass. R. 324. Pearce vs. Atwood.
An inhabitant of another state is a competent witness for
such state, in the trial of an action to which such state is g
party.~14 Mass. R. 296. Connecticut vs. Bradish.

Frowm this view of the law upon this subjeet, as it now
stands in England, and all the neighboring states, it seems
to have been found necessary to admit individuals as witness«
es in causes where they have the same interest as the wit-
nesses in this case. In Kngland and Massachuselts they
have been rendered competent witnesses by statute ; in
New-York and Conneclicul, by a series of judicial decisions
adapting the common law to the situation and circumstances
of the country. The objection then to the rule which has
been adopted in this state seems to be, not that it is improp-
er and unreasonable in itself, but that it is a departure from
the common law, that can be warranted only by statute.
But it is incumbent upon those who make this objection, te
shew that the rigid rule of the common law was adopted in
this state. It is undoubtedly true, that the great body of
the common law is in force here; but it is equally true that
many of its principles have been rejected, as not adapted to
the situation of the country.

‘Whether particular principles of the common law were or
were not applicable here, has frequently been the subject of
judicial decision; and the common law, as wmodified by
those decisions, has been expressly adopted by the constitus
tion of this state. ¢ All the laws which have heretofore
“been adopted, used and approved in the province, colony,
“or state of New-Hampshire, and usually practised on:in
 the courts of law, shall remain and be in force until -alters
“ed and repealed by the legislature.” If, then, we find the
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rule, that members of publick corporations are to be -admit-
ted as competent witnesses in. these cases, reasonable and
proper in itself, and that as far back as the history of thelaw
on this point can be traced, it has been used and approved in
omr eourts, we are not at liberty to overturn  it.—Many
of «our most important prineiples of law, which cannot now
be shaken without great public inconvenience and mischief,
rest on the same ground alone. Indeed, the antient commoen
law has no better foundation. We are, therefore, of opinion
that the witnesses to this instrument swere, at the time of its
execution, credible witnesses, within the meaning of the stat-
ute, and .are now competent witnessesio prove the execution
of it. 'The decree of the court below must, therefore, be
aflirmed.

S

REUBEN COLBURN wersus TIMOTHY GOULD.

If a creditor agree with his insolvent or.embarrassed debtor,.that if he will pro-
wure the security of a friend for a certain part of the debt, he will rélease the
residae, and the debtor performs the agreement,it constitutes avalid contract ;
and if such debt is due on a judgment on which a writ of execution had issu-
ed, and the creditor-enforces payment by a levy of ithe execution,the.debtor
may recover damages for the violation of the contract, by a suit.

THIS was anaction of assumpsit. 'The.declarationalleges
that Glould had recovered.a judgment agaiunst Colburn, and
sued out a writ of execution thereon, and that it was after-
wards agreed between Glould and Colburn, that if .Colburn
would procure a friend to give security for a certain part of
the debt, that Glould would, upon receiving such security, re-
lease the residue; that in pursuance of their agreement, Col-
burn procured one Tawne to make his promissory note to
Gould for the sum agreed, which note Colburn delivered to
Glould, who accepted it.  G'ould endorsed the amount of the
note on the execution, but refused to release the remainder
of the debt according to the :agreement, and afterwards put
the execution into the hands of .a sheriff, who by his direction
levied the .undischarged balance. o this «declaration the
defendant demurs.

Heald for the plaintiff,

Upham for the defendant.
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