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inas is thiscontemplated provisionsive ofright possession,
others,a in common onlywithonly rightof the he hasact,

so heas to oc-longhe continuesa to theright spot occupies
the construction of this provisionis trueit. That thiscupy
as the of indecision thegroundof the law is assumed case

11 500. ThatSmith, John. was an ac-Rep.of vs.Sailly
a forcollector seizing goodsof against import-tion trespass

shed,a in ansleigh standing opened to fromlaw,contrary
court decided aAnd the that warrantwithout a warrant.

was not necessary.
of these Iquestions,deliberate reconsiderationaUpon

ofthe correctness theno to doubt instructionsfind reason
the trial.to the onjurygiven

onmust be rendered the verdict.Judgment therefore
theforNoyes plaintiff.

Atherton for the defendant.
and justice been ofjustice Woodbury, havingThe chief

thisdid not sit in cause.trial,counsel aon former
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ABRAHAM EUSTIS versus ELIJAH PARKER.

S. gavehis will to the D.Where town of 5000 dollars forby the aofsupport
congregational and also largea real andminister, estatepersonal for the sup-

of and all subscribingthe witnesses to theschools, will wereport. inhabitants
of of D.the town and congregationalmembers of the andsociety, annually
taxed for the of schools —held that the subscribingsupport witnesses were“ credible the meaningwithin of the statute ofwitnesses," Feb. 1.sec.3,1789,

wasTHIS an appeal from a decree of the ofjudge pro-
bate in this county, a certainallowing instrument as the will

the Rev.of Edward TheSprague. parties toagreed sub-
the tocause themit decision of the court upon the follow-
facts.ing

The Rev. E. andSprague, being seized ofpossessed real
estate to the valueand ofpersonal 30,000 dollars, on the

¡8th December, 1817,J made the instrument offered for pro-
he tobate, in which the ofgave town Dublin 5000 dollars

''
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persua­congregationalof thea•forthe of ministersupport
his-each,dollaronesion, his and niecesnephéws —»to—to

estate., debts andof andall realwife, personalthe use his
o[ Dub­.townthelife,herfirstbeing duringlegacies paid, —to

ofusefor schools.to be theestate, keptall the rest of hislin
Thaddeuswereinstrumentto thesubscribingThe witnesses

timeatLearned, all, theJ.andMorse, 2d,W. Greenwood
¿and oístill, inhabitantsinstrument,the execution of theof

so­the congregationaltown of and ofDublin,•the members
.thein town forin that and taxed thatplace, annuallyciety

courtifwas the®f schools. And it thatagreed•support
Morse,that said Greenwood andbe of the¡opinion•should

“ to thebe oredibleLearned were to deemed witnesses”
of thetheinstrument, within meaningexecution of said

¡decree ofthe1789, 1, judgeFeb. see. then the3,ofstatute
be otherwise reversed.affirmed,of toprobate

here at the last term Ainsworthargued byThe cause was
and for E.ustis, the and for.appellant, by dJphamMetcalf
Parker the appellee.

objectedIt isPer curiam. that the subscribing witnesses
“usnow before forthe instrument are notprobateto credible

,ofwithin the themeaningwitnesses” statute —Laws 198—
¡instrumenttime the was executed,at the were,because they

ofare, Dublin,still inhabitants of and members.and the cor­
,ofto a greatwhich the to ifpart property .'isporation go,

as a will,be allowed last and directlyit therefore interested.
“ is in .the in theThe word credible'11 used statute sense of

Mass. R. 228. vs. Fellows.­-­ 12 East.competent.­ Amory-­ 5
Belison250. Bro­ Evidencevs. 375.­-­ Themley.-­ hillips'P­

is,.then .are toquestion competent.these witnesses intestify
¡cause? ¡notnot,this If be were¡they they credible wit­

statute,nesses within the of the at themeaning time when
¡the ¡for their,interestexecuted,instrument was was the same
.then-as it now.is

¡interest ¡inThe theseonly witnesses have is asthis cause
of of Dublin,inhabitants town athe topublick corporation,

which a donation is bymade this instrument, for supportthe
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a al theminister,of and of schools. It has beenways prac- ®^ia
eukt*'distinguishstate, kind, ,inlice in eases of this to betweenthis .

andand the rulecorporations, general haspublick private
ofto admit the andbeen members publick. reject the mem-
as witnesses,of incorporations,bers casesprivate where the

were ininterests Thequestion. ofcorporate thispropriety
is called in question,distinction now and we are called upon

of it.to the groundsexamine
It is the members ofclear privatethat corporations have

ina direct interest the corporate property. Corporations of
forthis kind are erected the benefit of the members. All

to them is in factproperty thebelongingthe. ofproperty
the members. Each individual has an interest that can be

sold,and be seized anbought may upon execution, is as-and
insets the hands of his orexecutor administrator. Any
or loss of isgain corporate the orproperty, gain loss of the

members. Membership is incident to.anusually interest in
corporate property, depends uponthe and Indeed,it. every

interest inclearlymember has so an the corporate concerns,
which to exclude as aought witness inhim all causes
where interests are in that nocorporate dispute,the question

been subject.ever made theuponseems to have
such as towns, counties,Publick corporations, are&c. in

their widely private corporations.-^nature different from
They created,are not for butemolument, forprivate great

is thepublick purposes. Thus it business of towns to col-
forthe the people governour,*suffrages counsellors,lect of

&c, tosenators, annually provision for the supportmake
of ofpublick piety,teachers andreligionand maintenance

forto of themorality ; provide supportthe poor ; to main-
for of tojthe makeyoungtain the instructionschools and

torepair highways ;in and assesspublick and collectkeep
taxes, duties are andgeneral, imposedAc. In theirpublick

either the constitution or thegranted,privileges bytheir
state, All the is de-laws the corporate propertyofgeneral

No has anyto individualpurposes. directvoted publick
he can orit; no that releaseinprivate interest interest eon-
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a of all the mem­another. It is common concerntovey
tosufficient fundsthat should possessbers the corporation

ofinterest individu­all its but the privateanswer purposes;
of corporateloss orno otherwise affected theby gainals is

or diminishtend to themaythan as it augmentproperty,
tocalledeventually uponbethey maywhichcontributions

of.ainhabitantfact,In ancorporate expenses.formake
thantownin the of thepropertyhas no other interesttown

United States.­state,of of thethe orin the propertyhe has
determin­Invs. Ryan.-5 R. 90. CommonwealthMass.

the inhabit­to renderis sufficientthis interestwhethering
whichtowns infor thewitnessesants of towns incompetent

au­Englishfromlittle aid can be derivedreside, verythey
few, if any,verythere arethorities, in Englandbecause
corporations.our townresembleexactlywhichcorporations,

confercities, usually particularof theirThe charters &c.
sothe of the corporation,membersuponprivate privileges

be con­but mustthe is not merely pnblick,that corporation
Andain respects private corporation.sidered as some

loosely report­are soof thisupon pointmost their decisions
this cir­what influenceed, not distinctlythat it does appear

had the decisions in particularhave uponcumstance may
to this circumstanceIt is however probablycases. owing

the of asrule as to admission corporatorsthat no general
in how­has ever been established England.-2witnesses ­ S­

vs. Merchants.-1Ventris­ 35­148. London theCityer Unfreeof
48­.­ -6 Mod. R.1­ .-­ ­ 2 Swintz 231.­-­ 2 Shower 307.

N. P. D.130.­-­ Buller's 290.­-­ 5 E.Law Evidenceof &
P. 153.174. Burton vs. Hinde.­-­ Peake's N. Cases Weller

the Burrowsvs. The Governours Foundling Hospital.­of -­ 3
vs.1847. Hesketh Evidence 37.-­Phillips'Braddock.­-­

102, 114.Peake's Evid.
a class inis, however,There of eases the booksEnglish

which seem to be in thedirectly questionwherepoint, is
whether a aparishioner is witness in acompetent cause
where the isparish the of acontesting settlement pauper,­

19,D.&c­.­ -4 E. Rex vs. RexProsser­.­ -5 D. D. 667.& &
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vs. vs.South East. 561. RexLynn.­-­ 2 Kirdford.­-­ 10
vs. 15East 292.­-­ Rex East. 470 57.Kitterby. &

It asettled,seems to have been well that rated parishioner
*was a witness,not in such cases onealthoughcompetent

to was. thisbe, rated,who was but not Butactuallyliable
to be that law oninconvenient,rule was found so in 1814 the

now thesubject statute,this was altered and statuteby by
4,-ratedof 54-Geo. sec.170,3,’c. parishioners are-competent

in all cases to the settlement ofwitnesses relating paupers,
Evid. 93.Phillips’&e.—

In it has been decided aNew-York that freeholder and
atown,inhabitant of a was witness the towncompetent for in

a thecase where town was interested. —1 486.Johnson
a justiceFalls al. vs. where of theBelknap.­ peace& -­ And

tried a tam instituted toqui action, recover a onepenalty,
of which went to the themoiety of in the townsupport poor

of which he was an his toinhabitant, interest was held be too
and betocontingent Johnson 76. Cor­regarded.­remote -­ 11

w­ein vs. Hames. In a suit to a to arecover penalty given
town for the aof its rated de­support inhabitant waspoor,
cided be ato for thecompetent witness town.­-­ 12 Johnson
285. vs. The PoorBloodgood Overseers the Jamaica.-­of of
See also 9 Johnson 219. vs. Vincent. But in an ac­Gilpin
tion of certaintrespass brought against persons, inhabitants
of Island, huts,Staten for on landbuilding fishing &c.
claimed the one of the inhabitants was held toby plaintiff, be

a allan witness to in the inhabitantsincompetent prove right
to the infishery question.­ Johnson 170. Jacobson vs.-­ 2
Fountain al.&

In have thethey adopted same rule whichConnecticut
inwe this and it hasstate,have decided thereadopted been

a aparishthat an inhabitant of was witness to acompetent
which a estate devised towill, largein was the theforparish

57,of its Evid. 58.—1support 37.Dayschools.—Swift’s
In it is theirprovided byMassachusetts statute, 32,cap.

all in towns,that in actions which parishes, &c. are parties
or beinterested, shall competent witnesses,the inhabitants
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asmerelyhave no other interest than inhabit­theyprovided
theyBut hold that an action the inhabitantsagainstants.

in forcomity pleasof a cannot be sued the court of common
Inhabit­H­ TheMass. R. 461. awkes vs.county.­such -­ 7

of thejusticeR. AKennebunk, and 5 Mass. 90.ants of
aaction recover penalty,of an tono jurisdictionhaspeace
of whichis to to the towngoof the penaltyif a portion

Atwood.R. 324. Pearce vs.Mass.is an inhabitant.­-­ 13he
is a witness forcompetentstateof anotherAn inhabitant

isof totrial an action which such statestate, in the asuch
vs.R. Connecticut Bradish.Mass. 296.party.­-­ 14

subject,of law this as nowview the ituponProm this
it seemsstates,all the neighboringin andEngland,stands

to admit individuals as witness-necessaryto been foundhave
the same interest as the wit-havetheyin wherees causes

and theyIn Massachusettsin this case. Englandnesses
;witnesses by statute inhave been rendered competent

judiciala ofConnecticut, series decisionsbyandNew- York
the situation andlaw to circumstancescommontheadapting

to the rule which hasthenobjectionof the Thecountry.
not that it isbe,to improp-this state seemsinbeen adopted

athat it is fromitself,in but departureand unreasonableer
onlywarranted statute.bythat can belaw,the common

objection,make this tothose whoit uponBut is incumbent
law was inadoptedrule of the commonthat rigidshew the

that the oftrue, great bodyundoubtedlyIt isthis state.
but it is true;law is here thatequallyin forcethe common

rejected,have been as not adaptedof its tomany principles
of the country.situationthe

of the common law were orWhether principlesparticular
here, been ofsubjecthas thefrequentlywere not applicable

law,common asand the modifieddecision; byjudicial
byhas been the constitu-decisions, expressly adoptedthose

“ All the laws which havestate. heretoforetion of this
“ theused and in colony,approvedbeen province,adopted,
“ and on inusuallyor state of practisedNew-Hampshire,
“ the until alter-law,courts of shall remain and ba in force
“ If, then,ed we find thebyand the legislature.”repealed
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Etistisrule, that bemembers -of are admit-topubliek corporations

Parker.competent cases,ted as andwitnesses in these reasonable
in ofitself, and that as far the the law-proper historyback as

on this can be it used andpoint traced, has been inapproved
courts,can* we are not overturn it,- Many.at toliberty —

of our most of which cannotlaw, nowimportant principles
be shaken without great .inconvenience and mischief,public

ohrest the same antientIndeed,alone. the commonground
law no oftherefore,has better are.foundation. We opinion
that at the ofthe to this instrument time itswere,witnesses
execution, witnesses,credible within the of the stat-meaning

toute, and are now witnesses the executioncompetent prove
of it. The betherefore,«decreeof fire court below must,
affirmed.

COLBURNREUBEN versus GOULD.TIMOTHY
jfIf a with hisagree debtor,creditor or .embarrassed pro-insolvent that willhe

security part debt,of acure the friend for a certain of the he will release the
residue,, contract;the performs agreement,and itdebtor the aconstitutes valid

if on a judgmentand such debt is due on awhich writ of execution had issu-
ed, the payment by ,■theand levy,ofacreditor.enforces the execution .debtor
may damages contract,recover for ofthe violation bythe a suit.

was action ofTHIS an The.assumpsit. .declaration alleges
that had .aGould recovered judgment against Colburn, and

aout ofwrit thereon,sued execution thatand it was after-
wards and Colburn,Gouldbetween ifagreed that Colburn
would a tofriend aprocure forgive security certain part of

thatdebt, would,the Gould upon receiving security, re-such
lease the residue; that in ofpursuance their agreement, Col-
burn oneprocured toTawne .make promissoryhis .note to

for theGould agreed,sum. which note Colburn todelivered
Gould, who it.accepted Gould endorsed the of theamount

on thenote execution, but torefused release the remainder
of the debt to theaccording agreement, and afterwards put
the theexecution into ofhands a sheriff, who hisby direction

thelevied balance.undischarged To thethis «declaration
defendant demurs.

Heald for the plaintiff.
Upham forthe defendant.


