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against the plain letter of .the smtute, 10 %ppase Ihey 50 -
tended. . i
In the present case ﬂthere is mo cemplamt thatthe demami—
ant did not tender a sufficient sum to pay all the claims of
the mortgagees; and we are of opinion that upon the tender
being made, the deed of ‘mortgage became. absolutely woid
and the land discharged from the incumbrance, and that the
demandant thereby acquired a right to enter into the land
and hold it against the mortgagees, and that he may well

maintain this action to obtain possession.

Judgment on the verdict,

e ]

HEZEKIAH PARSONS versus SAMUEL A. PEARSON.

A scire facias brought against the endorser of a writ, to recover the c;cm&s of the
original suit, is 100'11 and must be brought in the County and in the court
where the record of fhe judgment in the former suif temains.

Where a judgment is rendered in favour of a defendani against a plaintiff, not
an inhabitant of this state, for costs, the endorser of such plaintiff’s original
writ becomes liable immedmte}y to pay such costs, and a scire facias may. be
maintained against him without suing out an execution upon the Judmnent

"THIS was a scire facias against Pearsrm, as endorser.of
an original writ in a suit commenced by one Jesse Carr, an
inhabitant of the state of Vermont, against the saud Heze-
kiah Parsons, and in which judgment was rendered here.in
this eourt at November term, 1817, in favor of Parsens, to
recover his costs, It appeared from the scire facias that both
the parties to it were inhabitants of the county of Coss;

Pearson objected that this scire facias ought to have been
brought in the county of Coos, where the parties to. it re-
sid.é, and not in this county, and relied upon the statute of
February 9, }79 L, § 4, by which it is enacted * that all per-
“sonal or transitory actions, where both parties are inhabit-
“ants of this state, may be commenced in the county
“wherein either of the parties to the suit may be an inhab-
# itant, and not elsewhere in this state,”

But by the court.—This objection is not well founded.
A scire fagias against an endorser is not- 4 transitory achon.




#

GRAFTON, NOVEMBER TERM, 1818,

“Iisfounded wpow:a record s in itsmatuo:loealyandomugs
-b ‘broug’?t notionlyin the conrt, but in the cmmty whexe

- Pearson thsu’ objwted that the scire: facms was defec e,
in not'shewing what-return had-beennade-upoh: theexecu-
‘tion which ‘had issued upon:the jndgment against Clarri!
By the court~~"The statute: of  Fehtuaty' 9, 1791, 8éc 7,
declares  that all: original writs shall:ibe endorsed on th
“back thereof near the bottom, with the name of the plaintiff,
if he be an inhabitant of this!statejordn likemmannet by his
agent or attorney, being an inhabitant of this state; and
where the plaintiff is not andnhabitant of this state, then the
writ shall be endorsed in the manner aforesaid by some re-
sponsible person who ‘is‘an inhabitant of this state, ““and the
s plaintiff’s agent or attorney; who shatl“endorse his name
“as aforesaid, shall be liable in. case of the plaintiff’s liv-
u ‘ing out of the state, orupon the neglect, inability or aygid-
“ance of the P laintiff~and return’ of non est: inventus, or
¢ that such exeeution as may have issued agamst the: plain-
“ tiff 1is unsatisfied, to pay.the defendant all such, costs as he
all. 1'ecc;ver, W}}ere ihe plaiutiff shall not sﬁpport his: ae-

Mgt
¢ W}thm one. year Ci ; T

- When a. judgment for COS% is rendered agamst a. plamuﬁ"
who is an inhabitant of: this state, the endorser of his origi-
nal writ is,ander the. statute, liable only. upon the nevleci

;Lnabl,llteyw.Oﬁraamd nceof ;such plaintiff; appearing by.a reg-

ular return of an execution duly issued upon the judgment.

Ta order, therefore, to charge an endorser.in such a.casesthe

defendant must sue.out an executionaponthe judgment;and
have it. regularly.returne 'he neglect, mabl ty, oravoid-

ance.of, 1he plamuf' - be prbved only by the return. up@“ﬂ” '

the execution, and the endorsel is.net liable. uH ‘the; Qx,egg-:

tion has been returned: h '
But when the plaintiff, agamst whom such a Judvment is

rendered, is not an inhabitant of this state, the en,dorserof
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“Pearson.

stheoriginal writ -becomes liable immediately, anc
stiotyneed:be sued outiin order to charge him. ..

tion of an endorse1 in such a case is that all: costsw

Jof Vel ont. .

fore, depend upon: the réturny of the oxecutmn

Jectmn is not-well founded.

. L. Swan, for the plaintiff.

BURGESS MEDCALF, PLAINTIFF IN. ERROR,  zuos
DErSUS

CBENJAMIN SWETT.

CAYWri of efror dodsTiot Tie tareverse a Jndtrment of the court of domimon p?eas,r

i from -which am appeal might have been clalmed

PHIS' was a writ of error to the court of commml*piéas,

4n this county, brought to reversea judgment tendered there

at February term, 1817, from which judgment it appeared
that the plaintiff in error might have claimed an appeal.”

‘court to ‘quash ‘the writ of error, as ‘having -issued improvi-

-dently, and contended that error did not lie in such’ a case.

4 Mass. R. 171, Savage vs. Gulliver.—6 Mass. "R. 4.
Jarvis'vs. Blanchard.—9 Mass. R. 228. Champion vs.

_ Brooks:

“Nelson; for the plaintiff.

Per curiam. The law on this subject is the satme ify this
state'as in Massachusetts. Tt has often been  decided Here
that'eror does not lie to reverse a Judgment from Wthh an
appeal might Have been claimed." ‘

Wit :of;em’rfqi;a:sjie&;




