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swett theythe soletter of the to in-against plain statute, .suppose
nom&aj. :. c: vtended.

Jq the there is ao theease that demand-present complaint
did not a oftender sum to all thesufficient claimsant pay

thethe are of that tendermortgagees ; we opinion uponand
voidabsolutelythe deed ofbeing made, mortgage became

the theand land and thatfromdischarged incumbrance,the
demandant a into the landthereby acquired toright enter

hold it wellmayand the andagainst that hemortgagees,
maintain tothis action obtain possession.

verdict,Judgment on the

HEZEKIAH A. PEARSON.versusPARSONS SAMUEL

thetheA to costsbrought against endorser of a.scire facias the recover ofwrit,
in the courtandoriginal is and must he in thebroughtsuit, local, county

of the in suit remains.judgment-where the formerthe record
a not.againstis rendered in ajudgmentWhere favour a plaintiff,defendantof

originalan of this for the ofinhabitant endorser suchstate, costs, plaintiffs
a facias bewrit becomes liable to and sciresuch costs,payimmediately may

judgment.suinghim execution theagainstmaintained without out an upon

ofa Pearson,was scire against endorserfacias asTHIS
anCarr,in byan a onesuit Jesseoriginal writ commenced

saidof Vermont,of state theagainstinhabitant JJe%erthe
here inParsons, and in renderedjudgment wasItiah which

Parsons,court at term., in favor of1817, tothis November
costs, It from the faciashis bothappearedrecover scire that

Coos,to were the ofit of countypartiesthe inhabitants
that to haveobjected this scire faciasPearson beenought

in the to re-the where itbrought Coos,county of parties
andside, not this and relied uponcounty,in ofthe statute

“which is all9, it that4, by peivenacted1791,February $
transitory“serial both areactions, where partiesor inhabit-

•“ this be thestate, mayants commenced in countyof
“ of theto suit maywherein he anparties inhab-either the

initant, not this state.”and elsewhere
founded,court, wellobjection isBut the notby —This

scire againstfacias a transitoryA is action.an endorser not
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It is founded a is in its naturerecord, local, and mustupon
be not in the but in thebrought only court, county where
the remains.record

Pearson then objected, that the scire wasfacias defective,
in not what return had beenshewing theuponmade execu-
tion which had issued theupon againstjudgment Carr.

the court. TheBy statute of February 9, 1791, 7,sec.
alldeclares that original writs shall endorsed onbe the

back thereof near ofbottom,the thewith name the plaintiff,
if he be an of or instate,inhabitant likethis manner hisby

or an of thisattorney, inhabitant stateagent being ; and
where the is not an inhabitant of this state, thenplaintiff the
writ shall be endorsed in the manner aforesaid someby re-

“is ofwho an inhabitant thissponsible person state, and the
or who shall'endorse“plaintiff’s agent hisattorney, name

“ be;as aforesaid, shall liable.'in case of the plaintiff ’s liv-
“ thethe orstate, neglect,out of or avoid-ing upon inability
“ of:of and -return’ non est inventus,anee orplaintiffthe
“ issuedthat such execution as have themay against plain-
“ alldefendant suchunsatisfied,is to the costs as hepaytiff
“ shall notrecover,shall the plaintiff supportwhere his ac-
“ betion, againston scire to suchbroughtfacias endorser
“ year,”within one &c.

When a forjudgment costs is rendered against a plaintiff
anwho is of state,inhabitant this the endorser of his origi-

statute,nal writ underis, the liable only upon neglect,the
or ofavoidance such ainability, plaintiff, byappearing reg-

of anular return execution issued theduly upon judgment.
order, therefore,In to an in case,endorser such a thecharge

anddefendant sue out an execution theupon judgment,must
or avoid-The inability,it returned.regularly neglect,have

the uponof returnonlythe can beplaintiff byance proved
till execu-execution,the and liable thethe is notendorser

returned;,;tion. has been
a isBut when the judgmentsuchplaintiff, whomagainst

ofthe endorserrendered, is st§te,not an inhabitant of this
*vol. i. 43
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- and no execu-immediately,liablethe writ becomesoriginal
stipula-to him. Thebe chargetion sued out in orderneed

which theis all coststhata caseof an in suchtion endorser
asbe paidshallthe plaintiffrecovermay againstdefendant

as is rendered.judgmentsoon
an inhabitantisthat Carrthe itIn casepresent appears

there-not,doesdefendantof theof liabilityVermont. The
thisexecution, and ob-theoffore, the returnupondepend

is notjection well founded.
Swan,J. I. for the plaintiff.

MEDCALF, ERROR,INBURGESS PLAINTIFF

versus

BENJAMIN SWETT.

of does a judgmentA writ error to reverse ofnot lie of the court common pleas,
:an beenmightfrom which have claimed.appeal

was aTHIS writ of error to the ofcourt common pleas,
in this acounty, to reverse Tenderedbrought therejudgment
at February term, 1817, from which itjudgment appeared
That the in error have claimed anplaintiff might appeal.

J. ofBell, error,counsel for the defendant in moved the
court to quash error,the writ of as issuedhaving improvi-

anddently, didcontended that error not lie in asuch case.
4,4 II.Mass. 171. vs. Gulliver. —6Savage R.Alass.

./arris vs. Blanchard. —9 Mass. R. 228. Champion vs.
Brooks.

for¿VeisoM, the plaintiff.
Per curiam. The law on this is thesubject same in this

state as in Massachusetts. It has often been decided here
that error does not lie to reverse a from whichjudgment, an
appeal might have been claimed.

Writ error quashed.of


