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forrequiresthat uo evil exists whichthen, ,,or‘*r9&al'Considering,
,,ean'

of westatute,the shouldextended constructionits anremoval
tocase,other similar feel warranted makeanyor inhere,not

thusconstruction, manyand defeat titles in. statesuch a this
to acquiredare said have been underwhich similar extents.
of the topartieseach of choose an appraiserThe permission

to show anis a circumstance that betweenstriking analogy
(9) Statute 182.was not intended to be asjurorsthem and thepreserved,(9)

interested,if cannot evensheriff, impannel jurors, much less
the town clerk’s box. Yetthem from ourselect hasopinion

anddelicacybeen the professionalalways against propriety
toattornies act asfor inappraisersof the suitspractice which

and the continuance of;instituted thisthey practice cannot
be tolerated.

with no decisionsWe have met which illustrate the ques­
inThose Massachusetts andtion. rest on(10) (10)Connecticut 468-1 Day 109.11Mass.R.of their statutes,the peculiar phraseology which differ much

and whichours,from deserve to beperhaps copied. But for
before suggested,the reasons withcoupled the peculiar lan­

westatute,our areof satisfied that theguage former attorney
cannot, on the faceof the creditor of this return, be adjudg­

ed an incompetent appraiser.
Judgment on the verdict.
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PAUL LANGDON versus EBENEZER HATHAWAY.

if a onprisoner mesne guiltybe ofprocess a voluntary before heescape is
committed and before the writ is thereturned, sheriff retake him.may

The right of ifre-caption, enforcedtoo, freshby existssuit, thebeyond limits
of the county.

rightThis is not agreementimpaired of thebyan sheriff to refrain from re-caption.

THIS was an action of vitrespass, et armis. The de-
fendant pleaded not asguilty to the force, a justificationand
as to the residue.

The facts alleged as a justification were, that the defend-
ant, abeing deputy sheriff in the ofcounty Strafford.
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Hangdon a writ of sued out oneattachment, byforreceived service
Hathaway. on the 5thMarshall, the present plaintiff, August,against

to next of the courtJanuaryreturnable the term1816, and
on the 3d of at; November, 1816,thatcommon pleasof

of said defendantwrit,in said virtue thecounty, byConway,
himself,the who rescued andónthereuponarrested plaintiff,

retaken, 9th, 1816,suit the defendant was Novemberbyfresh
in of de-Claremont,at the Cheshire: and that thecounty

that and jailfendant from committed him tobroughtplace
in Dover.

thethat, afterThe first arrest mentionedplaintiff replied,
the defendant thevoluntarily permittedin the plea, plaintiff

did notat and that he the licenseescapeto withoutlarge,go
the defendant.of

thethat did rescue him-rejoined, plaintiffThe defendant
without license.andself, escape

at arrest,it in evidence that first andOn trial theappeared
commitment,a the defendant the tobefore suffered plaintiff

and that;that he whileescapedat the defendantlarge,go
a friend ofhim,search for the pro-was making plaintiff’s

a half the of debt,note for about amount theto giveposed
tothe defendant would allow it asagree paymentprovided

not retake tendebt,of and the forof much the plaintiffso
to thisassented and re-: that the defendant proposition,days

note, to endorse and retook andit,the but neglectedceived
inthe as mentioned theplaintiff, plea.committed

thatthe court theby questionbeing suggested present-It
not be settledevidence could under the presentthised by

a verdictthat should be returnedissue, the parties agreed
bewhich was not to set unless thedefendant, asidefor the

that the wasentertain an en-opinionshould plaintiffcourt
above facts.to recover thetitled upon

and tried inaction was commenced county,The Strafford
andterm, 1818, been continuedhaving nisi, judg-September

rendered here.was nowment
and J. for theHale Smith plaintiff.

and for the defendant.MasonMoody
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J. delivered theWoodbury, opinion of the court.
tlatlla"'ay'The in this case is conclusive,evidence that ofthe escape

the was Theplaintiff verdict, therefore,voluntary. when
we to beissue,advert to the appears incorrect. But it is

the that the verdict shallstipulated by parties, not be set aside
unless all the evidence the is toupon plaintiff entited recov­

ofer. This thoseinode law thatconsidering questions of
the factsmay action, untechnical,be raised in thisby is and

a demurrer should have been filed to the defendant’s plea:
or on athese verdict should have been returnedpleadings
for the and athen motion madeplaintiff, the defendantby
for a in toBecause, relation the merits ofrepleader. this
action, the is immaterial. Afterwhollyissue an escape On
mesne whether orwith withoutprocess, license from the
officer, whether orvoluntary the ofnegligent, right recaption
still exists. This arises the offrom the officer’snature duty
in therelation to service of process.mesne He is innot; as

“final commanded to take the ofprocess, body the defend­
(1)Statute94.ant and jailhim commit unto but “him safely” to:”(1)

“ so that before” the court tokeep, him whichbring the31011
) (2) statute 92.Writ is returnable(2.­

then,Whether the voluntarybe orescape, negligent, he
the mandate of the if he hasobeys writ the defendant in

(3) 2 Bos. & Pul. 85, 246.court on But in finalthe return heprocess doesday(3.)
not the unless he “commits theobey precept, defendant

(4) 10 R. 59.Mass.jail” objectunto after the Theimmediately ofarrest(4.)
also, is to have the defendant inmesne court atprocess, its

the between thesession, thát contested rights parties may
tothe beSettled, present anybe and defendant abide judg­

be againstwhich shall rendered him. If he be thenment-
;theobjectthe of iscustody, processin fulfilled andpresent

it nomust be howobject consequenceas to that manyof
havemayand been theirhappened,have char­escapes what

acter.
of final is to the defend-object depriveBat the process

that be inducedof his he to makeliberty, mayant pay-
; and theagainst objectof him of .thejudgmentment the
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of anyandefeated, escapeis if notdelayed, byprocess

kind.
on mesneIf, voluntaryathen, notwithstanding escape.

day,before the returnthe aprocess, sheriff, recaptionby
theno todoesobject, wrongthe writ and fulfills its heobeys

Saund.1(5) 35, hkn;action againstcan sustain nocreditorTheereditor(5.)note and author.
there cited.-5 that permittednot heonlyhe and provemustbecause allege182.John.

have himdid notthat heto at butlarge,the defendant go
et nonin: ad larday gumthe returncustody permissitin on(6) 2 Bl. R. 1048,

al. vs.&Hawkins “ plaintiff’sthebyThe cases citedadPlower.-Cady comparuit diem(6.)
vs. Huntington, ofsomedoctrine,Ss. arethecounsel,” in of oppositesupportGr., Novem­

pageber, 1817,
138.-5 someE.&D. beenarrest had ever made,(7)cases where nothem

753.37.-6 do.
the lan­are, inafter othersescapesare commitment,(8)

5 D. 25.(7) & E.
inAshurst, of either execti-escapesof “casesguage J.(9)Wills. 294.2(8)

“ not...ap­thereforewrit,of andor return thetion after tj|e(9) 2 E.&D.
176. thecase protectswhich in thisThe same reasonplicable.”

himcreditor, will protectofanysheriff claim theagainst
2 E.(10) &D. to him,in relationIndeed,also theagainst debtor(10.)172, Atkinson vs.

al.Matteson et object,writ itsnot the and fulfilledonly obeyedhe has
a an whichbut permitting indulgenceperformed favour —

Non vo-­to, orthe debtor consented requested. injuriafit
lenti.

defendant abyThe which was made withagreement the
would forbear toof the that he retake theplaintiff,friend

destroyfor a certain could not the ofrightplaintiff period,
recaption.

does not plaintiffIt that either the orappear present the
former creditor authorized such Theany agreement. origi­

writ, debt,nal as as thethen, well remained inoriginal full
and if the was not void as to theagreement olB.-­:(11)(11)9

cer, because to hiscontrary publick theduty,(­ 12) person withJohn.263.-13Mass. R. 319.-5 do. 101.
(12) 5 M. R. 385, 341.whom it was made still tois entitled a itremedy forupon

itsbreach ofany provisions.
This ofright however, wasrecaption, exercised by the

ofbeyondofficer the limits the county in which he was depu-
It •true,tized. is hethat could serve no legal process out.

of his Butcounty. all that herights had already acquired
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within his whether as ancounty, individual an officer,or La«f?on
could ,be byenforced him in asany other, well as in that H^‘away;

The tocounty. retake theright on fresh suit heplaintiff
thushad Itacquired. was a orpérsonal transitory right,

like that to retake him,rescued andproperty from with-­could,
bepropriety, exercised wherever he find the ofmight body

him who had escaped.-5 Fallows,s. vs.172,C. Fisher­ E­
nt. 1.­-­ 1 107,Root Howard vs. Burns. Jus. Ar.Lyon.­-­ 1
99.­-­ Dalt. 170.Ch.

Let be on the verdict.enteredjudgment

GEORGE SULLIVAN
versus

DANIEL ADMINISTRATOR.M’KEAN,

a injudgment,To debt on a bar that an execution issuedplea whichthereon,
ofwas extended land the debtor and is bad demur-returned,upon duly upon

that theallege registryunless it also execution was recorded in the ofrer,
deeds before it returned.was

action of debt a that watsTHIS was an upon judgment
the defendant’s intestate.recovered against
term, 1818,At the fileddefendant severalSeptember
were allin afterwards waivedbar, thatpleas except one,

which stated in that onsubstance, the 27th of January,
out1815, Sullivan sued an saidexecution on andjudgment,

1815,22d, caused it toFebruary be extended on land be-
:to the intestate that the werelonging dulyappraisers ap-

the land off in full of the claim,set satisfactionpointed, pos-
the execution,delivered to with thesession and theplaintiff,

thereon,of and re-the sheriff endorsedappraisersdoings
from whichat the to the court it is-turned, day,return

sued.
ain demurrer.this the plaintiff put generalTo plea

counsel, and Sullivan se.proJ. Smith
Mason, contra.

the of the court.J. deliveredWoodbürx, opinion
be ourexcept upon stat­This demurrer cannot supported

For the contains5th, pleaute of everyNovember 1813(1.) (1) 195Stat.
law to passwas at thenecessarywhich commonallegation


