HILLSBOROUGH.

Mason vs. BrisToL.

1f  one ‘seleetman may, in any ease, lawfully place the official signature of an-
other o a contract, he cannot do so in the absence of the other, and without
any express direction ; and no assent can be presumed,

AssumpsiT, to recover the expenses incurred in the support
of one Maria Hobart, alleged to be a pauper, and have her
settlement in Bristol, founded upon a speeial contract, alleged
to have been made by the defendants. To prove the con-
tract, the plaintiffs offered in evidence the following writing,
Viz. :

: ¢ Bristol, July 5, 1836.

To the Selectmen of Mason—Gentlemen : Your letter of
the 22d ult., respecting Maria Hobart, has been duly received.
We have no doubt that Maria Hobart, daughter of Jeremiah
Hobart, Jr., late of Bristol, if a pauper, is chargeable to Bris-
tol. ~We wish you to continue to furnish said Maria until she
can be removed, and write us respecting her disease, and when
she can probably be removed to Bristol, and we will take
measures to remove her to Bristol, and pay you all reasonable
bills. Please to inform us what she has cost, and what the
expense is per week now. Respectfully yours,

Samuel T. W. Sleeper, Sele(c)}men
N. 8. Berry, Bricsol?

It was proved that said Sleeper and Berry were selectmen
of Bristol for the year 1836. It appeared that hoth the sig-
natures to said letter were in the hand writing of the said
Berry, who was introduced as a witness, on the part of the
plaintiffs, and testified that the selectmen of Bristol, having
received a letter from the selectmen of Mason, relating to said
Maria, Sleeper advised him to write a letter to the selectmen
of Mason, making enquiries on the subject; but that noth-
ing was said by Sleeper about making the promise, as con-’
tained in said letter ; and that he signed Sleeper’s name to
said letter, feeling autherized so to do by what he understood
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to be the practice among the selectmen of that town in for-
mer years, he having formerly been one of the selectmen.
It was objected by the defendants that the letter was not ad-
missible as evidence to the jury ; but the objection was over-
ruled, and the letter admitted.

No evidence other than the foregoing was offered to prove
a contract on the part of Bristol; and it was objected by the
defendants, that the foregoing evidence was insufficient to
prove such contract—because said letter was not signed by a
majority of the selectmen of Bristol—because in said letter
the selectmen do not profess to act in behalf of the town, or
stipnlate in the name of the town, or use any appropriate lan-
guage to bind the town——because the sclectmen of Bristol
had no power to bind the town by such contract—and be-
cause the evidence shows a contract with the selectmen of
Mason, and not with the plaintiffs.

A verdict having been returned for the plaintiffs, the de-
fendants moved for a new trial.

Atherton, for the defendants, eited 2 N. H. R. 352, Un-
derhill vs. Gibson; 3 N. H. R. 38, Hanover vs. Eaton ;
Ditto 290, Lee vs. Deerfield ; 2 N. H. R. 251, Sanborn vs.
Deerfield.

Flarley, for the plaintiffs, cited 7 N. H. R. 298, Andover vs.
Grafton; 1 N. H. Laws 453 ; 3 N. H. R.38; 1 Pick. R.
123, Belfast vs. Leominster ; 1 D. & E. 674, Unwin vs.
Wolseley ; Ditto 172, Macbeath vs. Haldimand ; 9 Mass.
R. 335, Mann vs. Chandler.

Greew, J.  In Hanover vs. Haton, 3 N. H, R. 38, it was
held that the selectmen, being ez officio overseers of the poor,
may bind the town by a contract not to take advantage of
any defects in a notice, given by another town, that a pauper
has been relieved. And in Andover vs. Grafton, 7 N. H. R.
298, it was decided that selectmen have power to bind their




38 SUHILLSBOROUGH.

Mason . Bristol.

town by a promissory note, given for the support of a pauper
legally chargeable upon the town; and that they may do this
for support furnished by the selectmen of another town where
the pauper is resident, notwithstanding no legal notice has
been served on them, provided the term has not expired in
which such notice may be given.

But it is unnecessary to decide what would have been the
effect in this case, had the letter or contract offered in evi-
dence been signed by a majority of the selectmen of Bristol,
because it appears that it was in fact signed by only one of
them, and that he put the name of the other there without
any authority.

Nor is it necessary to consider whether one selectman can,
in any case, confer authority on another to put his official
signature to a contract, in his absence, and thereby bind the
town. 7 N. H. R. 305.

There was here no attempt to give such authority ; but, on
the contrary, Sleeper, whose name was signed, only advised
writing a letter making enquiries.

If 2 general practice has existed among the selectmen of
Bristol in former years to place the official signatures of each
other to papers affecting the town, we are not aware of any
law which justifies such a practice, and it cannot avail the
plaintiffs in this case.

It has been contended by the plaintifis that being signed
by-one of the selectmen, the assent of the others may be pre-
sumed, for which Lee vs. Deerfield, 3 N. H. R. 290, has
been cited.. But the decision in that case was, not that the
assent of the other selectmen may generally be presumed to
the acts of one of their number, but only that it may be so
to.an order for. furnishing supplies to a pauper, actually in
need of relief.  In Andover vs. Grafton it was said that this
principle could not be applied to written contracts, or official
signatures ; and in Woodes vs. Dennett, Strafford, December
term, 1837, we held that no such assent could be presumed,
where the pauper was not at the time within the town ; be-
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cause in such case there was not, at the time, any existing
duty to furnish supplies, requiring the action of the select-
men. (9 N. H. R. 55.)

The case last cited may, perhaps, be an authority to show
that Berry, who signed the paper, has made himself person-
ally liable ; but his act alone cannot bind the town, and there
must be a

New trial.

BatcuHELDER, adm., vs. RusseLL & a.

Where an estate is devised for the payment of certain debts and legacies, the
remainder to go to the executor as residuary legatee, who gives a bond to pay
the debts and legacies, the property in the estate vestsin the residuary legatee,
and the only security for the payment of prior debts and legacies is derived
from the bond required to be given by statute.

Tris was a writ of entry, for a certain tract of land m
Mason, brought by the plaintiff, as administrator of the estate
of Samuel Whiting, and was tried on the general issue at
the present term.

The plaintiff, in support of his title to the demanded pre-
mises; offered the copy of a judgment recovered by said
Whiting in his lifetime against Samuel Tarbell, Jr., as ex-
ecutor of the last will of Samuel Tarbell, deceased, at the
superior court, held at Amherst, on the third Tuesday of
April, 1827, for the sum of $273-70 damages, and $18-86
cost, on which judgment a pluries execution issued the 2d
day of August, 1828, and was duly extended on the pre-
mises the 4th day of October, 1828. . .

The defendants then offered a copy of the will of Samuel
Tarbell, deceased, made and executed on the 22d. day of
March, 1824, and duly proved and approved on the 25th day
of May, 1824, wherein the said Samuel Tarbell, jr., was ap-




