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itthe crime ofthe withcharging murder,In an action of forslander, plaintiff
to be murdered.of the saidthe deathallegeis not to or personprovenecessary

stillsaid to be murdered isthoughThe action be themaintained, personmay
de-theto those inif not known whoseliving; his existence was presence

forth that A. wasset were,Where the wordswerewords spoken.famatory
had a hand in innu-in andconcerned it, it,and the wasmurdered, plaintiff

of thein the commissionaided and assistedmeaning that theendo, plaintiff
murder —Held sufficient.

on theslander, followingon the case foris an actionThis

true,is a good,that whereas thedeclaration: For plaintiff
and the time ofstate,and citizen of this fromjusthonest

and himselfhitherto behaved governedhis birth hath always
that hath been esteemedheld,and all timeas such ; during

anda charactername,and to be of good reputation,reputed
fellow-citizens,number his as amongwell a ofas among great

alland and that timeacquaintances duringall his neighbors ;
ofof, or beenhavingnever been justly suspectedhath guilty

violence,kind of or other hurt-anyof murder, anyorguilty
well know-Clement,crime: the saidful or Yetdisgraceful

contriving maliciouslythe but and intendinging premises,
the indestroyandhurt, injure, whollyto degrade plaintiff

and and toname,aforesaid character reputation,his good
it he had been of the atro-guiltyto be believed thatcause

thehim,of and to cause tomurder,crime beplaintiff,cious
crime ofand for murder and tothe sub-;arrested prosecuted

to the and lawhim by againstject pains penalties provided
of November,on the first A.murder, did, day D., 1834, at

in citizensof. divers of thisHudson, good state,presence
then and there had ina certain conversation theirin presence

one A.Samuel Wasonhearing, beingand murder-respecting
aHudson,ed at in said tavernTenney’s tavern, heretofore

one and whereTenney,James the has al-by plaintiffkept
did andresided, utter andloudlyways publicly speak, repeat

malicious and scandalous andfalse,the words offollowing
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hethe to wit.: believe theIconcerning plaintiff, (meaning
atthere, Tenney’ssaid was murdered saidWason) (meaning

the saidsaid and thinkin I Jamestavern, (meaningHudson)
killedof the him ;James brotherTenney, plaintiff) (mean-
theand Silas,the saiding Capt.plaintiff)Wason) (meaning

with him,and were concernedMoodyBaldwin Morse (mean-
and were concern-that the said Baldwin Morseing plaintiff,

said Anded the said James thewith in murdering Wason.)
him,his maliceClement,the said of further againstDavid

on the secondwit., daythe said toafterwards,Silas Tenney,
in a otherHudson,at said certainNovember, D., 1834,of A.

said A. beingconversation the Samuel Wasonrespecting
a tavernHudson,murdered at said saidTenney’s tavern, in

the name ofHudson,as aforesaid in said and known bykept
the oftavern, and murder theconcerningand ofTenney’s
asserted, and withsaid andWason, falsely maliciously spoke,

these other false,a loud and feign-voice proclaimedpublished
and theand ofed, words, concerningscandalous opprobrious

and diverssaid in the ofTenney, hearingSilas presence
and offaithful citizens of this and friendsstate, neighbors

said and hear-him, the Silas then and thereTenney, present
to the saidsame,the wit. : believe Wasoning I (meaning

at tavern;Samuel A. was murdered the (meaningWason)
it,no doubt ofTenneyat the said I have;tavern) (mean-

doubt at saidhad no said Wason was murdered ;heing tavern)
thatdo and have no doubt Silas thebelieve Iit;I (meaning

thea thathad hand in aidedit;plaintiff) plaintiff(meaning
and in the said And also theassisted murdering Wason.)

malice theagainst him,said of his furtherClement,David
ofwit.,said to on the third Novem-afterwards, dayplaintiff,

at in a certain other con-ber, D., 1834, aforesaid,A. Hudson
versation and the said A. Wasondiscourse Samuelrespecting

at in said a tav-being tavern, Hudson,murdered the Tenney
the nameern as in said and knownHudson, byaforesaidkept

Wasonof the of and saidTenney tavern, concerningand the
andasserted,murdered, maliciouslyandbeing falsely spoke,
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loucl and these false,a voice otherwith published proclaimed
andscandalous words of andfeigned, opprobrious concerning

in the and ofthe divers citi-hearingplaintiff, presence good
of this and in their to wit. : have nostate,zens Ihearing,

the said A. was mur-doubt Wason Samuel(meaning Wason)
the intavern,at the saidtavern; Tenneydered (meaning

believe that he saidit;said I believed; (meaningHudson)
was at and theWason murdered said I believe Ten-tavern)

the and his one Ten-brother, Jamesneys plaintiff(meaning
murdered said andhim, you (meaningney) (meaning Wason)

it saidone would believe if youJames (meaningSmith)
knew as it the ofmuch about murderingSmith) (meaning

the said as do. was down there thatI I (meaningWason)
and heardhe was at said one I Zadock P.night,tavern)
the to-and Tenney talkingWilson Silas plaintiff)(meaning

the and heard themin horse saidgether shed; I (meaning
toand the me that hesay enough satisfyWilson plaintiff)

murdered there:the said wasWason) (meaning(meaning
andmurdered at said Tenney'sthat said Wason was tavern,)

had a sharethe P.Wilson said Zadock Wilson)that (meaning
andthat Wilsonwith saidthe them:moneyof (meaning

had dividedshared andand theTenneyone James plaintiff
said so murderedWason, bythem the of theamong money

and the said Jamesthe Tenney.)plaintiff
the lltli ofClement, dayon May,the said DavidAnd

malicehis further theHudson, againstat said of1835, plain-
then and there had be-other conversationin a certaintiff,

of andClement,and the said David con-thetween plaintiff
of the A. inWason,murder said Samuelthe presencecerning

,state,citizens of this did at saidof divers goodhearingand
utter and11th of said inMay,on the saidHudson, day speak,

theseand the othervoice, concerningofto, plaintiff,a loud
towords, wit.:and scandalous Youmaliciousfalse, (mean-

1never said youthe to be hung.ought (mean-ing plaintiff )
the said andthe killed him,ing (meaning Wason)plaintiff)

thedoubt youcould do notit; plain-I but Iprove (meaning
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did kill thethat the saidplaintiffdid; Wason.)tiff (meaning)
that thedid;thebelieve you (meaning plaintiff)I (meaning

and theyoukilldid said (meaning plaintiff)plaintiff Wason)
of the andmeansto be hung. By speaking publish-ought

false, defamatoryof said several scandalous andwhiching
and maliciousthe scandalousfalse,and of said severalwords,

injuredfurtherthe is greatlyand charges, plaintiffstatements
andcharactername,his reputationin goodand prejudiced

and to have beenbelievedand hath beenaforesaid, suspected
has lia-of and beencrime murder;of the atrociousguilty
and has like-and for murder;to indictedbeble prosecuted

and bothdistress trouble,wise further undergone great pain,
andinjured preju-hath been greatlyand andmind,of body

diced.
issue,thedefendant generalthe pleadedthis declarationTo

of limitations.the statuteand
thefromit plaintiff’sthe jury appearedtrial beforeOn

thethat A. Wason, personSamueland was proved,opening,
to the lastdeclaration,in the previousto plaintiff’sreferred

into the tavernon one Sunday,came,1S30,November,of
andbrother,theTenney, plaintiff’sJamesbyHudson kept

then suddenlyandboarded, disappered,where the plaintiff
his orfriends,ofanyheard of, bywas neither seen orand

before thea short timeuntilvicinity,in theany person
ofwas the 5th June,whichsuit,of thiscommencement

after his mysterious disappearance—when he returned1835,
time that hein the meanhaving prevailedmuch suspicion

the defend-one and; thereuponsomebybeen murderedhad
be onentered,that a nonsuitmoved the courtant’s counsel

not beform couldin itsthat the action presentthe ground
overruledfacts. But the courta ofon such statesustained

in the trial.the andmotion, proceeded
on the two lastof nota guiltyThe returned verdictjury

twowithin yearsin the ofcounts anddeclaration, guilty
two firston thesuit,next before the ofcommencement the

counts.
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The ofdefendant’s counsel to the above rulingexcepted
the aand now move to thecourt, have verdict set aside and
nonsuit entered. also move in ofThey arrest judgment.

C, theII. for defendant. words saidAtherion, Whether
to be aré inactionable, se, fact oftenactionable,per depends

extrinsic incircumstances where isupon ; as, one charged
terms with or a totheft, forgery, referencerobbery perjury,
extrinsic oftencircumstances determines such wordswhether
are Fisk,actionable. vs. R.Blanchard 2 N. 398 Nor-II.

Ladd,ton vs. 5 R.N. H. 203 Jackson; Adams,vs. Bing.2
N. ; vs.C. 402 Dexter 12Tabor, Johns. R. 239 2; Cro.
65, 204, ;Alexander vs. Alexander 9 141,Wend. VanRan-
salear vs. ;Dole 1 Johns. 279, Jewell;Cases vs. 12Sayer

135,Wend. vs. Marsh; 7 Pick. R. vs.Sibbley 38, Bullock
Koon; 4 Wend. 531.

On the ofcharge murder, where the to haveallegedperson
murdered is therealive,been is a and uncontradictedlong

current of authorities, that the words are notshowing action-
able. 2,Instructer vol. 35Clericalis, p. ; 236 StilesDyer ;

Case,vs.227; Talbot Cro. Eliz. 823 4; Gee,vs.Snagg
816, 9 : Wentworth Bull. N. P. 5.272;Rep.

for the theTo theplaintiff. thatFarley, point plaintiff
need not hisin declaration aaver that murder has been com-

citedmitted, 569, Poor;Eliz. vs.Cro. Webb Eliz.Cro.
489,823, Case;vs.Talbot Cro. vs. Hold;Charles Wilner

177, ux.;vs.Cro. Charles Shalmer Foster Cro. Charles<$•
vs, Lincoln;318, Green Case, Ibid., 337; 2Anonymous

Sira. 1130, Lite;Rives vs. Bar. Abr., Slander, 1B, 2;
348,Caines' R. in notes : Starkie on Slander, 71 to 74.

That the action bemay thesustained, although admitplaintiff
on trial before the that thejury with whose murderperson
the defendant him ischarged still alive, onStarkie Slander
71, 274; Kent. 16.Com.
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in this casé areWilcox, The facts theseJ. : Insimply
came to a tavern inA. Wason1830, Samuel Hud-November,

and thenboarded,the suddenlywhereson, disappear-plaintiff
was seen or heard of him till June,and nothing 1835,ed,

thus absent the de-he returned. While Wasonwhen was
in substance that he had no doubt thatsaid Wasonfendant

theat the and that had a handtavern,murdered plaintiffwas
these facts the defendant’s counsel mov-it. Onin appearing,

on thea nonsuit be that an actionentered, groundthated
not be sustained on such a state ofcould facts.for slander

thethe motion and trialthe court refused ; proceeded,But
thein a verdict for on the tworesulted firstplaintiffand

declaration.in hiscounts
instances actionable and inare in some se: otherperWords

will not lie without andan action alleging proving spe-cases
damage.cial

to another a crime arepunishable bylaw,imputingWords
such aBy chargeactionable. not is theonlythemselvesof

but ishe to ainjured,■ exposedreputation publicplaintiff
of the law.and the penaltiesprosecution

theof cases where slanderous words ina classisThere
orlarceny, robbery,to the someparty perjury,terms impute

are held notyetand actionable be­offence, ;indictableother
dothem inthey not, legaltaking altogether, accepta­cause,

where the defendant had; as,suchany chargecontaintion,
a ofthat he had stolen unsettledthe ac­pileof plaintiffsaid

trees or his sable none of; whichstanding ;or his;counts
of and thelarceny, whereofsubject takingthebecan

a, N. H. 5398;to 2 dittoonly 203;trespass. Rep.amounts
and so of the case cited from 1 Johns.;R. 239­12 Johns.

279.Cas.
cases,will lie in these because the hearersaction notAn

from the words orhave themselves fromunderstood,must
the thatto,of no crimeknowledgetheir transaction-referred

fact to thewas in defend-imputed If, however, theplaintiff.
in its crime,ant’s alanguage, ordinary acceptation, imputed

x.von. 8
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tothat he referredhe defend himself on thecannot ground
heunlesscommitted,a in which no crime wastransaction

knew thewho heard the alsoalso that those chargeshew
was committed;transaction that no crimecharacter of the ;

re-the lawthe matter of. Whatand that this was spoken
of the hearer. Itthe mindis, sup-the effectgards upon

inference fromthe true legalhim of makingposes capable
that ahave understoodthe and if he mustusedlanguage ;

actionable,crime to the the words arewas imputed plaintiff,
se.per

made anhavecourt in toThe New-Yorksupreme appears
thewhereto this have heldThey that,rule.exception

is with the words are not actiona­charged perjury,plaintiff
if it on the that theble trial testimony,appear plaintiff’s

is said to be was irrelevant to thefalse,which issue. 12
500, ;vs. see 482, If,Powers Price­ 16 Wend. S.Wend. C.

when the was it was made and so understoodmade,charge
the hearers in reference to testimonyby wholly immaterial,

would fall within thethe before adverted tocase principle ;
no action would because the hearers could notlie, correctly
understand that was ifBut was inperjury imputed. perjury
terms and it was not known to the hearers that thecharged,

was wetestimony do not that the defendantirrelevant, agree
can be exonerated afterwards thatby the re­shewing charge
lated to which to thetestimony was irrelevant issue­wholly ;
and it was so decided in vs. Buffum, 9 N. H.Butterfield

156.Rep.
the case the wordsIn thepresent spoken charged plaintiff

to theaccessorywith crime ofbeing murder. There is
the toinnothing language thisqualify al-and,imputation ;

nowit thatthough Wason was that factappears living, was
not known to the defendant or to those who heard his charge

the on theagainst but,plaintiff; his suddencontrary, disap-
waspearance wholly andunexplained, had excited strong

that he was murdered.suspicions
It has%een held, in aquite ofnumber the de-cases, when
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isfendant sued for the with thecharging crimeplaintiff of
thatmurder, the must ofaver the death theplaintiff person

said to be murdered. The later withauthorities dispense
this on theaverment, that the death willground be presum­
ed but; tothey still seem hold if thethat, is in factperson

it is aliving, toanswer the action. 823­good Eliz. ;Cro.
4 R.Coke a­16, ; 215­Cro. James Bul­; 489;Cro. Car.
ler N. P. 5.

In vs. 4Snagg Gee, 16, a, the shewed inRep. plaintiff
his declaration that the defendant andhad a wife yet living,
that the defendant said of the Thou myhast killedplaintiff,
wife. On the defendant haddemurrer, the wifejudgment; for,
being italive, that no murder of her have beenappears could

and so theperpetrated; cannot be inplaintiff jeopardy.
this case it was saidUpon justicechief thatby Popham,

“ for his hepart was, yetnever nor is with the law ofsatisfied
in thecase,Snagg’s Fourth shefor, whether be livingReport;

or dead, the scandal theis same to who,the bystanders, per­
did knowchance, not that she was so scan­and theliving ;

dal was thenever less.” Winch case,Auditor Carle's40;
20 1. theJac. And about same thein a case wheretime,

that thecharge was, had in a suithimselfplaintiff perjured
in asuch it was in thatcourt, objected, arrest of judgment,
the that a had beenfact suit did not sufficientlyprosecuted

if none had been couldand, theappear; instituted, plaintiff
not have been to but the courtlegal ; gaveexposed penalties

for the is wheth­judgment saying, “It not materialplaintiff,
er there be a suit or for is andnot, scandalized,the plaintiff
those who thehear will not enquire whether there wasspeech
a suit or not.” R.2 Rol. 471, Yates’ case.

The theearlier cases in action of fullslander are of ab-
surdities and and are indeed of littlecontradictions; very
authority. Thus a rule at thatone time in decid-prevailed,
ing the theupon defamatory character of words spoken,
mildest interpretation of which were shouldthey susceptible
be given to them.
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wordsthe184.above cited Jamesthe case fromIn Cro.
“ withtheon headhisThomas Holt struck cookwere : Sir

cleaved, on onelaythe oneand his partcleaver, head;a
for theother.”the After verdictanother onshoulder, laypart

thatdid notitbecausearrested, appearwasjudgmentplaintiff,
killed.wasthe cook

atbe sustainednumerous,however cannotdecisions,Such
day.the present

the ques-Slander,on putsin his 71.pageStarkie, treatise
“ qualityactionableHe :saystion on true Theground.,its

thewhetherfact,words must depend uponof spoken the
mur-aware that the to have beenallegedare personhearers

alive, fact,know thenIf did not thereally theydered was
renders suchthe the ofall whichconsequences, probability

sincein follow:any actionable, maymurder casechargea of
accusedbe wheremayinstances anmelancholy cited,several

the of survivedhas suffered for murder one haswhoperson
Pick. 4.also, R.See,him.” 16

no when thedamage,is said there is oflegalIt probability
objec-has been The samemurder committed.imputed not

all innocence,made in cases of as the law doesmight betion
or intend that shouldnot an innocentcontemplate person

abe fatal to all forobjectionwould actions slan-suffer. This
a in all thecrime,words imputingderous fox cases plain-such

on ofclaim is the of the theground falsity charge,tiff’s entire
,ownand of his innocence.

in ofis arrest that the words as setmoved, judgment,It
not the withdo beencharge plaintiff having accessoryforth

murder, .theto
the count the words thatare,In first Wason was murdered

theand and others were concern-Tenney,Jamesby plaintiff
with that the andhim;ed meaning othersplaintiff were

with insaidconcerned James said Wason.murdering
the are,In the second words set that Wasoncount forth

was tavern, and the: handmurdered at the had a inplaintiff
theit; the aided and in murderingassistedmeaning plaintiff
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Wagon. these counts andsaid We think innuendoes are
that a is concernedsayTo an act,sufficient. man in or had

in toit,a hand in commonis, understanding, himcharge
a to act,with been as the and ashaving engaged party aiding

and its it theand is in innu-assisting in performance; alleged
that theendoes defendant so and intended. Theremeant

bemust, therefore,
on theJudgment verdict-

Frary.vs.Frary, libt.,

here,marriage state,a had in andpartiesWhere was this and the resided then
wife,New-York, leavingto the theremoved where husband deserted her

; he,support, whereuponthe of to this state andwithout means she returned
Held,here, adulterythe she resided induring time so committed Vermont —

here, lawfully residingthemarriage havingthat the been contracted and wife
here, jurisdiction applicationhad of her for divorce.this court a

that the werefor a divorce. It partiesLtbei. appeared
in this and resided here for someat Hancock, county,married

removed toafterwards New-subsequently theytime —that
wife, herwhere the husband deserted the with-leavingYork,

of returned toout the means shesupport thereupon—that
afterwardsfriends in this and the husband cameher state,

he hereit did not that remained anyhere, although appear
andwent to Vermont,afterwardsconsiderable Heperiod.

who continued tothere and the wife,committed adultery ;
in the as theadulteryreside this filed thisstate, bill, alleging
for acause divorce.

Wilson, for the libellant.

we21,Parker, J. In N. H.C. Clark vs. 8Clark, Rep.


