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ofwas to receive the the andmoney thenduty district, ex-
it for the of the district.benefitpend

of the if a is aThe notwithholding money, wrong, wrong
to the plaintiffs.

were to do aconstitutedThey agents service forparticular
the and were not bound to do it until shouldprincipal, they
have received the of themoney principal.

Whether, done can have ahaving it, they remedy against
the district for the or whethermoney by them,expended

arethey entitled to maintain an action in the name of the
thedistrict, against to recover thedefendants, as-money

are do not arise on thissessed, questions which demurrer.

theJudgment for defendants.

Page Carpenter.vs.

Where there a of tubs,was sale 150 nests of and a of andelivery uncertain
number, agreementwith an that if the number delivered was in fact less than

nests, amount;150 the up more,vendors should make the and if that the
number,havevendee should that of those delivered —Held that the con-

executed,oftract sale and property passed,was the to the of theextent
sold;number and if the number greater,delivered the mightwas vendee se-

sold,the inlect number a reasonable time.

;partnership property price paid,sold the andA was a formal delivery made,
possessionpropertybut the remained in the partnership,of an agree-under

they time,ment that should store it for a and then ittransport to another
place it,that the partiessale was valid as between the to hut void as—Held

partnershipcreditors of theto who attached the property while it remained
possession partners,in the of the nobeingthere sufficient excuse for the

a possession.of ofchangewant

dissolved,partnershipa partnershipWhere and a ofwas creditor the afterwards
jointthe and note partners,took several of the and then commenc-individual

suit,against not,a suit ofed one the signers that he cóuld in such—Held
;as aregarded partnership, propertybe creditor of partnershipthe or theattach
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and that he saleobjectcould to a of such thatnot, therefore, property,
ofthere no changewas the possession.

againstA sheriff attached on a writ the andpartnership property partnership,
while the in his under thatwasafterwards, attachment,property possession

he returned an of on a againstattachment the same writ one of theproperty
this didthat latter attachment not render him liable to an ac-partners —Held

of ation of in one claimed under saletrover favor who from the partnership,
unable as(but against creditors,) longwas to hold the so the at-partnership

againsttachment subsisted on the demand notwithstandingthe ;partnership
the debt was afterwards satisfied the sale of otherpartnership property,by

at the same time.attached

Thover, for 138 nests of wooden to havetubs, alleged
thebeen converted defendant isby 17, whichAugust 1837,

of the writ.the date plaintiff’s
in that on theevidence, December,It 30th ofappeared

the of who were1836, plaintiff purchased Derby Howe,&
in thethen manufacture of intubs, 150partners Hinsdale,

in aof six for the of whichtubs, nest,nests sum was$525,
&,notes the then heldby plaintiff against Derbypartlypaid

in andcash other and thefor remain-Howe, partly property,
his which hehe within two orgave note,der threepaid

afterwards.weeks
the the oftubs for send-The plaintiff purchased purpose

to he at that theNew-York,them timehaving agree-ing
a ofof Mr. Smith for the tonests,ment 100 bepurchase
the first boats in the of andsent itby wasspring 1837;

the and that theby Derby Howe, tubsagreed plaintiff &
thebe in bam byshould stored inoccupied Derby Howe,&

where were at the ofHinsdale, they time the andpurchase,
at the in free ofHinsdale, bybe delivered landing them, ex-

the and into order forplaintiff, good asmarket,pense early
thatas wanted spring.

that at the offarther, time theIt theappeared, purchase
theagreed and then went to theparties upon price, barn

thewhere tubs were—that there awas number oflarge
tubs innests of the and somebarn, of nests—and a de-parts

was but were notlivery made, they counted. Derby, who
was a testified there werewitness, that not full nests he150
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thebetweenagreement was,that the partiesthought —and
wereDerby Howe tonests,there were not 150if &that

was tothe have thatmore,the amount —ifmake plaintiffup
number.

of Derbythe HoweIn February following, partnership &
andbusiness,was continued the remaineddissolved. Howe

barn,the and sold three or four nestsin of frompossession
at time the itthose in the barn the butplaintiff ;purchased

was the assent»ordid not that this with ofknowledgeappear
the plaintiff’.

the took twelve andaway nests,In April, plaintiff previ-
ato the attachment he witness to haverequestedous the

totubs counted and sent theoff’, ;properly put up, landing
wasto the absence of Howe this not done.owingbut

aI!.. of1837,On the of W. theMay, Platts, deputy9th
attachedcounty,who is of the thesedefendant, sheriff tubs,

a Hailewrit, against Derbyand other on Williamproperty,
and some ofnests,There were then 94Howe. parts&

he made another at-nests. On the of the same May19th
a andwrit,tachment of the tubs on othersPhilip Ripley

alone, the formersubjectwe to attachment.Hoagainst Rip-
andtwo severaljointsuit was notes,founded datedley’s upon

Derbymade Howe after theby dissolutionMay 10, 1837, &
notes were forgivenThe goodsof their soldpartnership.

its continuance. Neitherduringto the Platts orpartnership
to theof the sale untilhad notice afterany plaintiff,Haile

ofbut notice it waswrit,attachment on Haile’s tothe given
after that attachment.immediatelyboth

thehad river some timecommenced beforeBoating upon
a and.itattachment, afterwards,the but freshet occurred was

at that time.suspended
the claim-or the attachmentdays plaintiffthree afterTwo

of this suit madethe and the commencementbeforetubs,ed
and the defendant.demand Platts,a upon upon

a of the othersaledemand was satisfied by prop-Haile’s
sold,were soon19, tubsattached, and theerty August 1837,
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thefor of theafter, demand ofpurpose satisfying andRipley
Howe.againstothers

verdict was taken theforA by toplaintiff, subjectconsent,
the of this court.opinion

for theWilson, plaintiff.

Chamberlain, theMead, for defendant.Sf

Parker, J. theByC. contract of the 30th December,
inthe the tubs to1836, theproperty passed asplaintiff, be-

tween the to that and theparties contract, plaintiff might
well have held them Derby Howe.against a& There was
formal of the then indelivery tubs the barn. The plaintiff
had the to take of the whole.right possession If there were

than one hundred andless asfifty nests, the evidence seems
he had anow to to hold andshow, right of thedispose whole.

there been heHad havemore, might selected that innumber
a reasonable andtime, would have been bound to return the

to isHowe. not asurplus Derby It case of an& executory
but ancontract, sale,of executed so far as the to itparties

were concerned.
But this sale, valid as between thealthough mustparties,

be as fraudulent as to theregarded ofcreditors Derby &
Howe, because the after the wassale, toproperty, permitted

inremain their was not removed,Itpossession. and the
took theno lease of hadbarn. He noplaintiff control over

it, but it asDerby Howe theoccupied before sale.& They
bethat the should stored there untilagreed property boating

andcommenced, they were then to it to the land­transport
and deliver it there. Thising, gave anDerby Howe& op­

to treat the as their own afterportunity theproperty sale,
and obtain a false credit.thereby It that Howe af­appears
terwards of ifsold as heactually it, was thepart owner.
The case within theclearlycomes inlaid downprinciple Co­

vs. 3burn N. H. 415­ and the defendant’sPickering, Rep. ;
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to thehad a lawful attachPlatts, right propertydeputy,
andHowe, todemand of Haile against Derbythe &upon

until thirtyit for the of that demandsecurity dayshold
N. H. vs.See, also,the 4 Trask314,after judgment. Rep.

vs.; 288,N. H. Paul8 Crooker.Bowers­ Rep.
and hold it onBut he had no to attach the writright

alone.in favor of and others Howe As toagainstRipley
the of theHowe,creditorsevery Derby &person except

couldhad to HoweDerbythe &property passed plaintiff.
not contest his to couldthem,it. Neither of singly,right
contest his title. creditors of the mightThe partnership

its to had nothem,as because there beenvalidity changedeny
of and there no ofsufficient; being explanationpossession

the of as to them was con-this evidence fraudcircumstance,
had the creditorsIf,clusive. there been nohowever, sale,

itself.have attached the Theycould not propertyof Howe
the interest of their debtor in theonlytakenhave part-could

of theadjustmentafter an debts.partnershipnership property,
vs. noHavingMorrison238, Blodgett. rightH.N. Rep.8

of tubs whileand take the weretheyattach possessionto
cannot to theDerby Howe, they objectofthe &property

of the Thatwas no ob-change possession.that theresale,
who had a lawfulonlymade those toby rightbecanjection

therefore,sale cannot be as fraud-regarded,Thethem.seize
of one of the nor can itas to the creditors en-partners,ulent

their rights.large
others,and the who were incan theNor Ripley plaintiffs
as of thebe creditors ofaction, regarded partnershipsecond

Howe, had,in this case. aThey originally, debtDerby &
thebut afterhaving,the dissolution,against partnership;

and commenced anote,a and severaljoint having suittaken
in aalone,note are nottheythat Howe situationagainston

the of theto claim creditors ofrights partnership. Theynow
in that suit have thejudgment against partners.cannot

alonemust be and his; onlyHowejudgment againstTheir
his inand interest the after theeffectspartnershipproperty
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such judgment.accounts are sold onpartnership taken, can be
1 GibsonFrench; 357,Wend. 311, N. H.Craine vs. 7 Rep.

;vs. 8 N. H.Stevens­ 238.Rep.
be-sustained,these this action cannot beUpon principles
hadsheriff, commenced,cause the at the time when it was

the lawful of the the attachmentcustody underproperty,
a lawfulHaile’s writ theupon against Havingpartnership.

to theright of hiswrit,the under thatpossession property
return that he had attached it on the writ of andRipley

aothers, subject to the toformer cannot amountattachment,
conversion. the latter at-he had no to makeAlthough right

that didtachment, not vacate the had theHe stillformer.
to holdright the as he did hold and heproperty mightit;

have sold it on availsHaile’s and have theexecution, applied
in satisfaction of had not thatit, byexecution been satisfied

ofthe sale other property.
was notIt until after this action was commenced histhat
to hold itright ceased. There was, notherefore, unlawful

ofconversion the until theproperty sale of it on the execu-
tion of and whichRipley others, was tosubsequent the com-
mencement of this andsuit; the action, in the view we have
taken of the ofrights the wasparties, commenced prema-
turely.

The verdict for the mustplaintiff be set aside, unlessand,
the plaintiff elects paseto become the must be trans-nonsuit,
ferred to the common for apleas,

New trial.


