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bond,farm, took a and aconveyedindividual a and at the same timeanWhere
farm, supportof the and of andmortgage to secure the maintenance himself

lives,wife, a and lifedaughter compos, duringand who was non their thehis
to re-Held, mortgagertliat to that thethe it was be inferred wasof survivor —

broken, byimpairedpossession securityin until the or themain condition was
waste.

mother, support thefor the ofmortgager,The after the death of the contracted
theya removeddaughter person,and the house of third to whichfather at

Held,objection, decease of theand remained there until thewithout father —
forby supportcontinuingthat the condition was fulfilled to furnish suitable

place.atdaughterthe that *
father, provided, andplaceleft the thusdaughter,The after the death of her

town, pauper;ato aschargeableto a distant she became the townwent where
town, to the selectmen of thegiven, selectmen of thatbyand notice was the

back,settlement, broughthad her who herwfiiereshe had resided andtown
incurred,expensessupport payrequested mortgagerthe to her and theand

paytomortgagerpay Held, that the refusal of thebut he refused to them —
condition, nobeingthere evi-a of theexpenses did not constitute breachthe

the forfault, to contractbeing strangersthat he in and towndence was the
support.her

pur-for thatguardian,of herhaving authoritythe selectmen obtained theBut
her, hesupport to whichapplicationan to him topose, havingand then made

it; hadtrial that his counselreplied thoughthe it to a aboutthat best have
her, againstsupport bringlet and an actionhe had better thetold him town

him, controversya thosehave a better chance in with withand he would then
asupport Held, that this evidence ofhe had for her wascontractedwhom —

condition,a and it was not ne-support, of of the thatto and breachrefusal
provided byhouse, placetorefusal, carrya to her to his or thecessary, after

there;him, supportand make a demand of the

entry. thea seizin, byThe declaration allegedWrit of
in and a dissei-in of a farm Marlborough,mortgage,plaintiff,

the defendant. mil disseizin.Plea,zin by
acounsel introducedTo maintain the action the plaintiff’s

the defend-1820, bydated executeddeed, May 6,mortgage
theRhoades, andant to Ebenezer Rhoades, plaintiff,Sarah

ifthat the defendant shouldwith conditionAnna aRhoades;
intent mean-the to the true andgrantees,support agreeable

of a of even date, duriiigcertain signed,himing bond, by
survivor,their natural and the life of thelives, the mortgage
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be void. of inshould condition the bond was similarThe
terms.

onthat the same the mort-Ebenezer, daysaidIt appeared
farm to the whowas theexecuted, defendant,gage conveyed

andhas resided thereon Ebenezer Rhoadesever since. Sarah
have both deceased.

the defendantdied,Some the wifeyears since, having pro-
thefather,vided for of the and her saidthe support plaintiff,

inandMarlborough,at one inEbenezer, Bemis’,Jonathan
with untilof that lived Bemis theagreement theypursuance

ofdecease said Ebenezer.
since,that and about thetime,After three or four years

who is under as a nonplaintiff, guardianship person compos,
left Bemis’ and went the ofhouse, to town Antrim. In the
autumn of 1836, the selectmen of theAntrim notified se-
lectmen of that she then awas asMarlborough supported

in that and the selectmen oftown;pauper Marlborough
therequested defendant to for her,thereupon uponprovide

which he stated that he had made a contract with forBemis
her and tothe selectman who notified himrequestedsupport,

to the theBemis,Mrs. who is sister of the andgo plaintiff
of ifJonathan,widow said and she would not takesee her

without at trouble,his which was done : but sheanybeing
on the thatdeclined, the contract wasground onlyalleged

afor limited which hadtime, expired.
the selectmen ofNovember, 1837,In remov-Marlborough

ed the andfrom have since forAntrim, herplaintiff provided
at the of the town. Beforesupport expense removing her,

ofone the selectmen asked the defendant if shouldthey
her to his house. Thebring defendant acknowledged that

he was bound to for her and saidprovide theysupport, might
andhouse,her to his he would then send themfetch with her

if wouldto and the not take her he would.Bemis’, Bemises
in the to theconsequenceBut of defendant’s declining pay

was notto which the town had been sheexpense subjected,
carried to his house.
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todefendant,time the on on thebeinganother appliedAt
toit have a trial abouthe best it—thatsaidsubject, thought

better let the town her,told him he hadcounsel supporthis
and he would then have ahim,an action againstand bring

thereher on to the But was nochance to Demises.getbetter
ifever said he would not herthat he hadevidence support

her to his house.they brought
of herobtained the consent guardi-havingselectmenThe

been madehavingof theand one foregoing applicationsan,
of January,on the secondobtained,wasafter that consent

for the benefitwhich isthis action, prosecuted1838, brought
of the town.

judgmentfor theconsent,was taken by plaintiff,verdictA
andto set aside, judg-the verdict beorthereon,to be entered
theif such should bedefendant, opin-theentered forment

case.the foregoingion of the court upon

for theHanderson, plaintiff.

for the defendant.Chamberlain,Edivards, if

unlessbeaction cannot supportedThisC. J.Parker,

of the mortgage.a of the conditionthere has been breach
defendant byto thewasfarm in it conveyedThe embraced

on the daysameof theRhoades, one mortgagees,Ebenezer
toexecuted, secureand thewas taken mortgagethat the bond

wife and theirdaughter duringand hisof himselfthe support
tothat the defendant wasindicatessufficientlyand thislives ;

was broken or thein until the conditionremain possession
vs.waste.security by Lamphear,Flandersimpaired Graf­

ton, 1838­ 9 N. H. 201.; Rep,July,
after the execu-immediatelyIf the entermortgagees might

heuntil hadof the and the mortgagertion excludemortgage,
allthe lives of thethe is,thatcondition, duringperformed

thethe intention ofit would defeatdoubtlessmortgagees,
meansveryand of thetheparties, probably mortgagerdeprive
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itwhich was heby understood was to be enabled to fulfil the
ofcondition his bond.

is,The whetherenquiry therefore, there has breachanybeen
of the condition.

notwas that thenecessaryIt should bemortgagees sup-
the itself, N. H. and the ar-ported upon place (9 Rep. 201;)

which was made for the of the father andrangement support
the at the house of withplaintiff, been madeBemis, having
her or that of thoseconsent, who acted for theher, support
was well furnished at that objectionNo orplace. complaint

have been made on that account.appears to
The case does not state how the house ofleft theplaintiff

nor showBemis, that it was incumbent on tothe defendant
her back.bring

inis the case to show that he is liable fornothingThere
her at she,Antrim. Neither nor one inany actingsupport

in ofher or virtue her could him tobehalf, rights, require
her there. the sheIf to maintain be-obligation her,support

mentis, be construed him tonon toing might requirecompos
take reasonable her andagainstprecaution wandering away,

for her on inreturn, notice,to case hisprovide precautions
there is no towere evidence show a onineffectual; neglect

in these and he wellhis refuse tomightpart particulars, pay
theincurred town. theby And, moreover,the se-expenses

and the town were to the contract betweenstrangerslectmen
and if theand the contract had beendefendant;Rhoades

not have enforced the ofcould the de-performancebroken
or have maintained action.anyengagements,fendant’s

the answer of the whendefendant,did wasapplicationNor
to the selectmen afterbyhim her return,madefirst amount

of the condition. He saida breach they mightto bring
and hehis would then send tohouse,to themthe plaintiff

if not her heBemis’, and would would. Itthey support
the selectmen had such au-questioned anybe whethermay

at this as that the was bound to re-time, defendantthority,
But, theyanswer their thatassumingorgard application.
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thenwere lawfully as the ofacting theagents thereplaintiff,
was no denial of his theliability defendant.'by

He assented that should herthey to hisbring andhouse,
to them to make aproposed demand some otherupon person

as well as andhimself, in case that was not toeffectual,
with thecomply requisition himself. Whetherupon he

could have required them to as he is anbring her, proposed,
immaterial question. did not decline toThey do and didso,
not follow the onup account of aapplication, controversy
about the incurred, which heexpenses was not liable to pay.

theBut defendant’s answer to a subsequent application,made
under the ofauthority the that heplaintiff’s guardian, thought

best,toit have a trial about andit, that his counsel had advised
him to let the town her, and ansupport actionbring against

and hehim, would then have a better chance to her onget
to the is evidenceBemises, of a refusal. It was equivalent

ato declaration that he should contest the onliability, account
of some thatadvantage he he shouldsupposed derive, from

inso doing, another controversy. It notwas thatnecessary
he should insay, thatterms, he would not her.support To
have carried her to his or to thehouse, place provided by him,
and made a after ademand, refusal, would have been an un-
necessary ceremony. must,There betherefore,

Judgment on the verdict.


