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Aldrich vs. Woodcock & Trustees.

Mortgagees of mortgager,agreement with the tookpersonal property, pos-by
session of of the used some of sale of sufficientmade; it;portions property
to their of was soldsome which at andpay demands, auction; permitted part
of it to go back into thethe of tookdebtor. Soon afterpossession they pos-

the and other ascreditors caused them to be summonedsession, plaintiff
trustees which some of creditor; after the was attached anotherproperty by
—Held that the trustees came intochargeablewere for all the whichproperty
their and to be to retain of theirwere allowed the amountpossession, debts,
and andtaking makingtheir in care of sale of the and;expenses property
that so of it as was to them at thechargedmuch sold at auction was to be
amount of there to it not sold for itsbeing nothingthe show that wassales,
fair value.

Foreign attachment. the anFrom of auditor,report
of it thatagreement the onappointed by parties, appeared

the of the Wood-November, 1836, defendant,25th principal
acock, executed to Watkins and theNewton, trust-mortgage

ofees, divers articles of whichpersonal amongproperty,
were andtwo horses several of atlots lumber dif-waggons,
ferent some wood, machines,two andmortising otherplaces,

•thein by inWoodcock,property shop occupied Swanzey
aand formal of a anddelivery horse was then made.waggon

wasThe made to secure themortgage sum of due$600,
andto Watkins the; sum of to Newton.$100
thenWoodcock he should be tothought able continue

but that if he shouldbusiness, agreed not be, they sellmight
sufficient to themselves.payproperty

The next Woodcock andday failed, the trustees, with his
and toassent, use ofknowledge theproceeded portions lum-

and of the and to work inber, wood, the before occu-shop
him, the machine beforeby using mentioned.pied Watkins

had been in his aas thatjourneyman beforeemploy time,
and to be afterappeared master, Woodcock, tocontinuing
work in the shop.

theOn 28th of November this action and others were
on Watkins andserved Newton, as trustees.

ofOn the 5th December, with the assent of Woodcock,
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at at theauction, shop,and on the 12th soldadvertised,they
windowa ware, wood,of hardthe horses and lotwaggons,

the debtsfor the oflumber, &c., dischargingsash, purpose
and of the werein the sale;the mortgage proceedsincluded

of the creditorson the debt. Somemortgageaccounted for
sale.trustee were at thehad suitswho commenced present

at times.articles were sold differentOther
and Watkins1837, beingtime in WoodcockMarch,Some

of theit to sell off the rest mortgagedwastogether, proposed
as fartrusteed,the who hadand creditorspay upproperty,

amountmade of theand some estimate wasas it would go ;
into have been donebut nothingof the property, appeared

of this conversation.consequence
these a toOn the of March creditors made tender31st

of of the secured the mort-the amount demands byWatkins
and demanded the Watkins saidmortgaged.propertygage,

not deliver the and that he hadproperty,could disposedhe
of to his and Newton’ssatisfyit own claim. New-enoughof

thenot when tender was made.waston present
of the not assold, used,orgreaterThe propertyportion
in much the same asstated, remained situation beforebefore
that of it wassome used Wood-mortgage, bythe (except

until creditor of Woodcock,it was anotherbyattachedcock)
1837.in August,

theforBennet, Wilson, plaintiff.&

for the trustees.Edwards,

of December 12,J. The statute madeParker, 1832,C.
notthat whenever frompersonal property, exemptprovision,
orbe toattachment, mortgaged, subjectshould pledged, any

the beholder as alaw, mightcreated summonedbylien
of &c. And orif, disclosure,the uponmortgager,trustee

it that theotherwise, anyhadmortgager, &c.,should appear
orderredeem,to court onright thesubsisting might pay-that
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of the or of thedebt,or tender performance condition,ment
time as order,such the court themightwithin sum-person

deliver the to themoned should toproperty attaching officer,
ifholden as attached on mesne and onbe defaultprocess,

he should be as trustee. Thethat trustee wascharged entit-
led to receive of the officerhis reasonable occasion-expenses

hised summoned. The act furtherby being forprovided
the attachment of so onmortgaged, &c., mesneproperty pro-

if theexecution,cess or creditor should first or tender topay
the the amount for which the wasmortgagee property holden;
and enacted that the who shouldofficer sell any property
taken him under the of the shouldby act,provisions apply
the sale,of the after fees and todeductingproceeds charges,
the of the sum or tendered to thepayment mortgagee,paid

&c., and interest and the residue to thethereon,pledgee,
of the of thejudgment plaintiff.payment

In the case before us it was theby debtor,agreed principal
at the time of the execution of the that if hemortgage, was
not able to continue the trusteesbusiness, sell themight prop-

and themselves.erty tookmortgaged, Theypay possession
of the the next and this action wasproperty day, instituted

them soon after.against
It is not to theenquire whether service of theimportant

would virtuerightfully of theprocess by statute, tooperate,
the trustees from a until thesale, of re-prevent making right

had been ascertained disclosure ordemption by otherwise ;
or whether the to redeem, mentioned insubsisting right the

refers to astatute, to redeem at theright time ofsubsisting
the service of the or at the when the disclosuretimeprocess,
is made. The result in this case must be thesubstantially

statute,same, whatever be the construction of themay
theBy and the taken under themortgage, it,possession

hold,trustees acquired the to the and to haveright property,
their debts asatisfied, either sale of theby oritself,property

theby creditors who had asinstituted suits themagainst
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would be chargedtrustees. In the latter case the amount paid
of the sales of it.outandthe reimbursedproperty,upon

forfeited theiras havingbe consideredThe trustees cannot
of theif theireven disposition propertytoright payment,

of thetheAfter service pro-not been correct.strictlyhas
andof the soonto use some property,cess they proceeded

of their debts.for theit,after of payingsold purposeportions
and to bethethese debts were chargeable upon property,As

the courseare not byout the creditorsit,of prejudicedpaid
and for a full Saleswere fair price.if the salesadopted,

debts,theirtoto an amount sufficient paybeen madehaving
to theirthat cameall themust be forthey charged property

amount, necessarythat deductingover and abovehands,
theamount,thisFor the of ascertainingcharges. purpose

all which wasaccountable formust be heldtrustees property
the of theat the time of service process,in their possession

and to be al-areafterwards,which came to their handsor
and theirthe amount of their debts, expenseslowed to retain

anof the isand sale Thiscare making property.in taking
have been entitled to theand musttheyequitable process,

had it been retainedof theof care property,takingexpenses
at can-of the sale auctionuntil a disclosure. The expenses

of a anthan the cost sale offi-byhave beennot well greater
execution.cer, upon

toat auction is be chargedwhich soldtheyThe property
therewhich it was sold, beingat the amount forto them

sold at its fair or thatvalue,that it was notto shownothing
if onthan it would execution.less soldbroughtit

had the in theirtrustees, having possessionthe propertyIf
of the havewrit, anythe service permitted por-or sinceat,

hands of the mustdebtor, theyinto the beof it to gotion
the of thevalue. After service theyfor its processcharged

of it to or to him tohim,to anyreturn permitno righthad
it.take

for included in theto beare notThey charged property
into theirin fact never came possession.but whichmortgage,
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are not value,answerable its as unlessThey trustees,for they
were the holders of it. 8 N. H. 273, vs.Rep. Greenleaf
Perrin Trustee.&

theThe made after had been soldtender, thebyproperty
does not seem totrustees, affect the cancase. Nor the at-

tachment another of ofby creditor, theany portion property
which came to their avail to them.possession, discharge

attachment cannot be validSuch after were summonedthey
as trustees.

The must be recommitted to the toauditor,report enquire
and ascertain for how much the trustees are chargeable, upon
the above stated.principles

Parker vs. Guillow a.& & Trustee.

aThe disclosure of stating that the oftrustee, service the writ him wasupon
not is not sufficient to show fraud in the officercompleted, who returned the

and cannot be received to contradict the return.writ,

who is indebted to of jointA several beone, sum-person only, debtors, may
and charged as in an action against jointall themoned, debtors.trustee,

Foreign answer toattachment. In the general inter-
the trustee disclosed that some timerogatory, in 1837,April,

the who ofofficer made return the writ tocame him, and
ifasked him John one of theGuillow, jr., principal debtors,

worked for and ifhim, he owed him toany thing ; which
he that there werereplied unsettled accounts between them,
and he bemight him some—that theowing officer then
made known to him he athat had trustee writ against him,

unfoldedpartly it, read that of it forth thesetting decla-part
and thenration, the that heput up writ, wished thesaying

trustee to say nothing about it—that fartherprobably nothing


