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Silsbya.& vs. &Hurd Trustees.

for the ben-assignmentnoJuly 5,1834,the statute of enacts that(whichUnder
valid, equalfor distributionexcept provideof it shall anefit creditors shall be

creditors, equal proportions, accord-estate, among inassignor’sof all the his
by theassignment, to be executedrespective demands,) a deed ofing to their

accept severalcreditors, theyand are to theircontaining bya clause which
claims, isproportions againstin full of their a creditordischarge invalidas

process against assignee.institutes a of attachment theforeignwho

FoReign offrom the disclosureattachment. It appeared,
as-that 1838, Silsbythe on thetrustees, 29th September,

andtenements,all lands and goodshisby indenture,signed,
from attachmentsuch as werechattels, <fcc., exemptedexcept

of January 3,and execution the statute 1829.by
theinstrument betweenindenture to be anThe purported

“ andtheof second ;of the first the assigneesassignor part;
executed thesethe of said whocreditors haveSilsby presents,

of the third part.”
allsell and convertthat the shouldassigneesIt provided

and charg-into after costsmoney, and, deductingthe property
to the severalshould the collectedes, payapply proceeds

of to their claims.Silsby, accordingcreditors respective
that would render to t­theycovenantedThe assignees

he awho executed these true account,”have presentscreditors
&c.

this clause —“ thethe instrument contained It beingAnd
to this that the creditorsinstrument,of themeaning parties

in full forevertheir several dischargeaccept proportions,shall
claims.”of their

he had and allmade oath thatassignor placed assignedThe
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creditors inamongto be divided his&c., propor-his property,
demands.to their respectivetion

instrument theof the signi-the execution plaintiffsAfter
verbally.their assentfied

dayinstrument on thecreditors executed theotherTwo
but sev-verballyalso assented ;its other creditorsdate;of
as trust-tothe be summonedcaused assigneescreditorseral

others theand amongees, plaintiffs.

for theGilchrist, plaintiffs.

for the trustees.Hubbard,

to of the5, 1834,J. Prior the statute forJulyG.Parker,

of thefor benefit ofassigneddistributionequal property
would have been valid to the ex-thiscreditors, assignment

of if and of thethe claims the credit-trustees, any,oftent
to it to thehad become the service ofparties priorwhoors

the of that no assignmentwrit. By act,provisionsplaintiffs’
thevalid,benefit of creditors befor the shall exceptmade

for all mixedreal,an distribution ofequalshall providesame
the several of theestate, creditorsamong personor personal

in equalsuch toassignment,making proportion, according
demands nor until the; has madeassignortheir respective

hashe and and thatassigned,that the trueplacedoath inten-
was inhis to the handsassignmentof of hisplacetion assig-

ofhisall asnee, every description, such is ex-property except
from attachment and execution an actby for re-theempted

debtors, toJanuary 3,of bepassed 1829,lief dividedpoor
tohis creditors in their demands.among proportion respective

the statute has beenrequiredoath taken inbyThe this
and whether this is ancase, question is,the assignment in
of all the and so tofavor conformable theCreditors, provisions

the act.of
stated in be anIt is the tointroduction indenture between

debtor,the the and the creditors who have executedtrustees,
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creditorsthe severalto totrust is declared be, payTheit.
to their respectiveequal accordinginSilsby,of proportion,

intendedwould seem to have beenlast clauseThisclaims.
clauseanotherwith the statute. Butconformityinto be

a to the assignment,different characterwhich givesfollows,
“ instrumentof the to thisthe meaningbeing partiesviz. ■: It

inshall their severalcreditors proportions,that the accept
indentureof their claims.” Thedischarge respectivefull

truth, distributedthe in trust to beconveysinthen, property
andthe instrument,who will executethe creditorsamong
fullinthe dividendtheir to receivewillingnessthus signify

not suchis that this isof their claims. Itdischarge apparent
theas is statute.byan assignment permitted

term,Dec.Trustee,vs.In Spaulding Hillsborough,Jefts &
be­that the creditors shouldthe assignment1837, provided

under thein and it was held badsixty days,come parties
did not inthat as in thecase, this,In assignmentstatute.

Therefor distribution all the creditors.amongfact provide
dividendon which were to receive a was,theythe condition

ofin : and someshould become sixty daysthat they parties
not that such assignmentinformationmight gainthe creditors

that and thusexecuted the withinby assignor, time,had been
be excluded.

thosethe the distribution is to madecase, amongIn present
will become their demands. It cer­who and releaseparties,

this andnot that all will be to dowilling ;doestainly appear
are not—if do not execute the instrument —notheyif they

made for a distribution tois them. An assignment,provision
should have nothe conditions annexed to it.under statute,

even that the creditorsneed not should becomeIt provide
it. If no conditions areby executing theannexed,parties

all,for the benefit of thebeing the as­assignment creditors,
beof all until themaysent presumed, contrary 4appears,

R. vs.207, Fairbanks,Mason's Trustee.Halsey Whitney,&
assent cannot beBut such where a is af­conditionpresumed

4 207; 85,fixed. Mason 6 N. H. vs.LeedsRep. Sayward.
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is no assent ofthere the the creditorscondition,Where
theuntil the is wellbeing contrarypresumed appears, property

in for the all the dissentcreditors,held trust benefit of until
is in some manifested. is of forcourse,Itway competent,

one but thisto will not theany dissent, destroy assignment.
trustees to be in he canhe causes the suchsummoned, case,If

take assuch after those whoonly remainsurplus may paying
not an madedo dissent. Where is for the benefitassignment

of all the allowed a timemust he reasonablecreditors, they
in which in their ;to before final distributionbring claims,

it isand not that the con-necessary itself shouldassignment
tain that as-any That thesubject.provision upon plaintiffs

to insented the this case cannot make any differ-assignment
theence. void under could takethey byBeing act, nothing

aother creditors unless there wasit, having commenced suits,
surplus.

Trustees charged.

Cushing vs. Breck.

principal himself, court, dischargeThe cannot surrender in in bail, againstof his
bail,the andconsent of the of the creditor.

party another,topledged property indemnifyA who has to becominghim for
bail, exists,an for properly, bycannot maintain action the while the liability

sureties,tendering indemnity,a of responsiblebond with and thedemanding
property.

Trover, for datednotes. The writ wassundry promissory
the 24th of 1837.April,

In of the introduced asupport writing,theaction, plaintiff
bysigned the defendant, 6, wherebydated 1836,October

the defendant en-the andofacknowledged notes,the receipt
to forgaged account the indemnifiedthem when plaintiff


