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is no assent ofthere the the creditorscondition,Where
theuntil the is wellbeing contrarypresumed appears, property

in for the all the dissentcreditors,held trust benefit of until
is in some manifested. is of forcourse,Itway competent,

one but thisto will not theany dissent, destroy assignment.
trustees to be in he canhe causes the suchsummoned, case,If

take assuch after those whoonly remainsurplus may paying
not an madedo dissent. Where is for the benefitassignment

of all the allowed a timemust he reasonablecreditors, they
in which in their ;to before final distributionbring claims,

it isand not that the con-necessary itself shouldassignment
tain that as-any That thesubject.provision upon plaintiffs

to insented the this case cannot make any differ-assignment
theence. void under could takethey byBeing act, nothing

aother creditors unless there wasit, having commenced suits,
surplus.

Trustees charged.

Cushing vs. Breck.

principal himself, court, dischargeThe cannot surrender in in bail, againstof his
bail,the andconsent of the of the creditor.

party another,topledged property indemnifyA who has to becominghim for
bail, exists,an for properly, bycannot maintain action the while the liability

sureties,tendering indemnity,a of responsiblebond with and thedemanding
property.

Trover, for datednotes. The writ wassundry promissory
the 24th of 1837.April,

In of the introduced asupport writing,theaction, plaintiff
bysigned the defendant, 6, wherebydated 1836,October

the defendant en-the andofacknowledged notes,the receipt
to forgaged account the indemnifiedthem when plaintiff
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for thefor bailharmless, becoming plaintiff,himand saved
him.in two actions against

1837,at term,in thatevidence, AprilfartherIt appeared
to de-were becontinued,the plaintiffsaid actions against

• the came into surrenderedcourt,and that plaintifffaulted
the de-dischargedto have his bailand askedhimself, —that

and saidto beobjected discharged,in court,fendant, being
for ashis servicesno themade claim against plaintiffthat he

far-the defendant’s actingthe toobjectedbail—that plaintiff
andto furnish new sufficientand in court,bail, offered,ther as

alsoactions,in thosefor theattorney creditors,bail. The
theand also tosurrendering himself,to theobjected plaintiff’s

of asthe defendant bail.discharge
ofthat the twenty-second dayfurther onIt appeared,

and after theclosed,the term of the courton whichApril,
to a bond,the defendantthe tenderedadjournment, plaintiff

indemnifywith a condition tosureties,sufficientbysigned
as that he then de-from his andbail,defendant liabilitythe

in thethe mentionednotes receipt.manded
to the and saidobjection sureties,defendant made noThe

of the notes had beenbut said somewas sufficient;bondthe
and if he itthem could,he not deliverand could up;paid,

as there had beenso,he should dobe thatnotwould proper
nothim. defendant did receiveon Thesuit serveda trustee

bond.the
aof thatdefendant,on the theevidence,was partThere

the asof Mary against plaintifffavor Cushing, prin-insuit
defendant as had been served on himtrustee,theandcipal,

to the tender of the bond and demandsame day,the previous
notes.theof

the theof the notes inremainingBy agreement parties
were the and athe defendant delivered toof plaintiff,’hands

was for nominal ;taken for plaintiff damagesverdict the
for fullto thereon the withbe rendered plaintiff,judgment

for thethe and enteredaside,or verdict set judgmentcosts,
defendant.
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forBurke, the plaintiff.

for defendant.theForsaith.

Parker, was not for theC. It tocompetentJ. plaintiff
in in the hesurrender himself manner do.court, toattempted

ofno the statuteThere is suchauthorizing sur-provision
nor it.render, any warranting The statute containspractice

no ofbodyfor the thecommittingprovision principal, upon
such orsurrender, anyfor other of hisdisposition Thereperson.
is to that new hadbail,show the newnothing offeredplaintiff

could have been it thesureties, taken. Had occurred to leg-
that the be ofislature desirous surren-might beingprincipal

have made butdered, they theymightperhaps provision,
have not done so.

because thethe court cannot with say, legisla-And propriety
surrender, andmay therebythat the hailture have provided

and behis the commit-thereuponobtain discharge, principal
the well surrenderequally himself,that mayted, principal

same beand the course pursued.
we should notwhyare adequate attemptThere reasons

nomaythus to extend the statute. there he suffi-Perhaps
objectthe bail should constructioncient reasons to suchwhy

tothe wouldof the if surrender exoneratestatute, operate
it it not clearas it must if could be received. But ishim,

to untilobject,bail not have reasongoodthat the somemay
may mayit understood that such a course be Headopted.is

become bail,have entered into the to suchengagement upon
inan he have an interest notmay havingthat bisagreement

terminated without consent.suddenly, hisliability
no reason,would furnishconsideration of this natureA

allowingnot be made thewhy a shouldperhaps, provision
to the be-agreementifsurrenderprincipal himself; because,

athe was with knowledgetween and madethe bailprincipal
the behimself,that it wouldsurrendermight soprincipal

anof the suchthe bail not to timesfolly be at all forprepared
VOL. X. 15
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we shouldto whyevent. But it in some showserves, measure,
the the fanciedstatute, by any equity,not extend ofprovisions

indo and toextend, which,to to its terms nota case which
it not beenhas applied.practice,

reasonand aanother, stronger,is howeverThere perhaps
in thiscreditor,should not be so extended. Theitwhy

thatto the The statuteobjected surrender.case, provides
the shall besuretybail mesnewhere is given process,upon

theto the obtainedsatisfy principal,obliged judgment against
ofof avoidance and non est“in case the returnprincipal’s

hascreditorLaws,the H. 495. Theexecution.” N.upon
anewofininterest this The substitutiona direct provision.

mayit is who to be responsible,onesurety, although appears
therefore, maycreditor,be the creditor’s Thedisadvantage.to

thishasto of heobject security by pro-well be thedeprived
the law,to terms ofof the thelaw,vision accordingexcept

thatare,termsusual of the court. Thoseand the practice
and;the and be dischargedsurrendermaythe bail principal

theand prac-the surrendermay himself;not that principal
subsequentofthe terms the statute. Thetice has followed

a surren-creditor,the of thesecurity uponforproceedings,
andthe thebail;a surrender byareder, predicated upon

for theextend facilities dischargeis not toobliged anycreditor
bail. R. 434.of the 12 Mass.

must beof the statutethe differentfarther, provisionsBut
there wasthe same Supposeconstrued principles.upon

in a construction upondifficultynot an insuperable putting
to a in while the action iscourt,surrenderthat relatingpart

to him-would the surrenderwhich principalpermitpending,
to him into and ascustody,orderand the court proceedself,

statute contains ahim.had surrendered Thethe bailif
themaywhich the bail commitby princi-further provision

to and betherebythe creditor,to and noticegaol, givepal
the sur-we to hold that mightWeredischarged. principal

if theas reason,himself in there is muchcourt, quiterender
oftheis not in that he should havesession,court privilege
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thehimself into But can we that hesurrendering gaol. say can
a toand notice the withinthis, creditor,do give lawfully, the

ofterms this statute. This bewould, clearly, toovery going
could have intended thefar. The not that debtorlegislature

take inbe at to his theliberty quartersshould when-gaol,up
his to do,ever it suited convenience so and thecompel prison

himor the to maintain there. istown, There nokeeper,
for notice to the that his debtorany hascreditor,provision

andtaken of the house if it is;thus notpossession prison
offor him to thrust himself the care theupon prisoncompetent

thea direct surrender of himself at beforegaol,bykeeper,
to itis as little him do indi-there forauthorityjudgment,

in and a commit-court, consequenta surrenderrectly, by
ment.

haslike a where been renderedjudgmentis not caseThis
anand he himself to officersurrenderstheagainst principal,

inundoubtedlymightthe execution. Thehaving principal
it would be because thebail,his but offi-exoneratewaythat

return The resultnon est inventus.not, that,could aftercer
the andif the officersaw mightbe the same principal,would

8 N. H. 38,without surrender.him, anytaken Rep.have
vs. Hoit.Rowell

cannot maintain this ac-that theis clearequally plaintiffIt
anthe defendant in-of his tenderedhavingreasonbytion

wereTheydemanded the notes. pledged byanddemnity
him forto becom-indemnifyto the defendant,the plaintiff,

it was inthat consideration ofis to bebail. It presumeding
the isliability.assumed There nothe defendantthatthis,
the was to havethat lib-plaintiffanyof agreementevidence

the suretieshoweverbond,to substitute a responsibleerty
to tender a andbond,the thusbe. Tomight plaintiffpermit

to an endenable him toputwould be tonotes,therequire
contract. The defend-new,to an entireold,the and make

what security hehad the to judge uponant right, originally,
as the liabilityto and so longwould consent become bail;

he wouldhe had an to whetherequal judgecontinued, right
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to that and take another.consent Ayield security,up propo-
it theneeds If re-hardly authority. did,sition so plain

in close of the case,mark of the vs.Eldon,Lord Pultney
to theis same effect.3 R. 184,Keymer, Esp.

defendant notnot clear that the is entitled to judg­It is
demandment another Before was madeground. anyupon

him for the he was of thenotes, summoned as trusteeupon
and he could not have held as trustee,beenplaintiff; although

to thereason of his notesby having promissory belonging
itin his does not that he had ac­plaintiff possession, appear

tual of the in this and herule,knowledge might per­respect;
adviceto deliver until he could have thethem,hesitatehaps

awithout of conversion.counsel,of Hebeing guilty gave
for and the tender­that as one reason holding them, plaintiff

no the thised trustee Whetherindemnity against process.
“ ofbe considered as the result a reasonable hesita­could

“in what was to him ation,” doubtful so tomatter,” as
us to that theauthorize undersay such circum­refusal,

is not evidence of astances, sufficient it isconversion, not
tonecessary decide. Where there is reasonable doubt as to

the a torefusal deliver is notfacts, evidencealwaysproperty
of a conversion. 5 228,N. H. vs.Robinson Batch­Rep.
elder.

theJudgment for defendant.


