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that no estate in feeprovidingthe title orSince statute of simple,3,July 1829,
unlessagreement whatever,shall be defeated or encumbered, by any&c.,

of shall be inserted in theagreement writingor defeasancesuch conveyance,
ofbondan absolute deed with a to re-convey,and become &c.,part thereof,

mortgage.aatand executed the same will not constitutedate time,the same

of reala an absolute deed certaintakingloaned sum ofaWhere money,party
thebond to onand at the same time agivingas pay-estate re-conveysecurity,
intend-within a certain thetime;of with interest,ment the amount, parties

theundermortgagenot a that theto makeing transaction,thereby —Held
agreementa themortgagedid constitute operatedof notstatute 1829, —that

subject rightto inhold ashould thegranteesecret trust that the land,as a
deed there-a that the wasto and havegrantor redeemthe re-conveyance —and

of grantor.the theagainstas creditorsfore void

is and is nota of a taken setof an execution which housepart off,A bylevy
if is no fraud orthere oppression.void,

into recover a farmentry,of Campton.WRIT
as tonon tenure and disclaimeddefendant pleadedThe

acre and one hundredonedemanded, exceptall the premises
at thedescribed thus: “beginningsquare rods,and thirty

Peterset off on execution,corner of the tractsouth-west
west,threesouth, degreesthence;John H. Tifftvs.Walker

threeeast,thence degreesto stake and stones;arods,eight
of the chimneythe and the centrethroughtosouth, house,
south, three de-chamber thencestairs;centre of theto the

and theof said stairs, throughthe centredownwest,grees
andand to a stakelinks,rods sixof the front sevendoor,centre

sixteen to Sam-south, rods,threeeast, degreesthence;stones
east,three four-north,thence degreesland ;Johnson’sE.uel

and to said Peterstones,to a stakelinks,and fifteenrodsteen
twenty-twothence threewest, degrees north,tract;Walker’s

bound.”to the firstrods,
disseizin;described,thus he milquantity pleadedto theAs

joined.issue waswhichon
title to the demandedthat theit was admittedthe trial,On

of thethe brotherTifft,in John H.was originallypremises
deedthein evidencewho offeredTifft,Labanplaintiff,

recorded1834, and30,to dated Octoberhimself,John,of
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defendant, Samuel H.15,November The Walker,1834.
anrecord, showingin of attach-then offered evidence copies

a inof the on suit his favor againstment demanded premises,
whichonTifft, 3, 1835, judgmentJohn H. dated January

and the execution levied1835,was rendered November term,
land in defendant thenthe described the Theplea.upon,

and to in aof the made swornoffered admissions plaintiff,
a Novemberhim,disclosure taken in trustee againstprocess

in he stated that some time towhich1835, previousterm,
of he had loaned hisOctober, brother,the day 1834,20th

which hetimes,at different for receivedTifft, moneyJohn H.
of the same October,on the 17th or 18thhis notes. That

hemoneyto loan him some morewished himJohn —that
and towithout Johnsecurity, givedeclined itdoing proposed

anhis he absolutefarm,it a on butby mortgage preferred
that should lethe Johndeed and it was at length agreed;

what he had loanedalready him, enoughin addition tohave,
histake a deed of andfarm,to five hundred dollars,make

thean to farmre-conveyhimgive obligation re-paymentupon
two orof in the of threeinterest, years,the andmoney, space

at that near-John,he could not which—that hesay time,paid
in withhundred the amountdollars, which,threely money,

justthe made five hundred dollars—that henotes,due on
to sincere-convey,seen the heobligation gave John,had not

itnot time to re-gaveand could howsay longit was given,
wouldbut it was that Johnthe money; payexpectedpay

for thecattle,sold the drove of ofpurchasewhen hehim
nothe had seenhe wanted the Johnmoneywhich —that

to lettime—that him the deed lierequestedthat Johnsince
if the it wouldmoneycame and he thenback,until he paid

he itrequestedrecordnecessary it, and, thought,not be to
the his creditors.from records lest it should alarmkept

that there wasThe defendant contended on this evidence
at of fromtrust, conveyancesecret the time theexistinga

fact,in if not inTifft law,H. to theJohn whichplaintiff,
asinvalidwas and thefraudulent, conveyancerendered

against creditors.
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theobjected levyThe to under thewhichplaintiff defend-
ant that it cut andclaims, injured theup premises, &c., and
was in defective.other respects

was taken theverdict for byA to beplaintiff, consent, sus-
and aaside verdict entered fortained, or set the defendant,

the of this courtto theaccording opinion foregoing case.upon

for theBellows,Bell, plaintiff.if

N. P. for the defendant.Bartlett, Rogers,if

in case,J. this fromParker, C. It theappears admis-
in aof the made disclosure takensions inplaintiff, another

tothat the October,20th ofsuit, heprevious 1834, held
hisnotes andagainst brother,several John H. thatTifFt, John

had the to loanrequested him more whichplaintiff money,
the declined withoutdoingplaintiff security; whereupon

ato him ofJohn hisgive mortgage farm—thatproposed
the an absolute deed—and that itpreferred wasplaintiff

that should letthe John haveagreed moneyplaintiff enough
of hundredto make the sum five take a deedup dollars,
anof and tofarm, obligation re-conveyhis thegive farm,

theof and in themoney, interest, ofupon re-payment space
years.either two or three The hesays hisplaintiff paid

time,at that inbrother, money but henearly $300, added;
not howthat he could the hissay long obligation brothergave

but it was heto the wouldmoney, expected himrepay pay
the forsold drove of the ofcattle,when he whichpurchase

the money.he wanted
from this,evident that the did notIt is intendparties to

and fail tomake a do so someby mistakemortgage, respect-
ofmode theconstructing conveyance.theing The plain-

atake and antiff declined to absolutemortgage, preferred
and must have understood that the bond hedeed, wasgave

not to so as to constitute the atransactionoperate mortgage.
of July 3,The statute that no or es-1829, titleprovides
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“in shall be defeated or<fcc.,fee in incum-tail,tate simple,
whatever, unless such orany agreement agreementbered by

of inserted in said conveyance,defeasance shall bewriting
orthe sum sums of moneyand become thereof, statingpart

or to beto be or othersecured, thing things performed.”—
of this statute theH. TheLaws 488. operation uponN.

tobetween the and brother was givetransaction hisplaintiff
was what thetitle,an absolute and thisthe preciselyplaintiff

intended. vs.64,Ante Bassett Bassett.parties
next bond not benot whether thequestion is, mightThe

and onbrother,as between the hisan agreement, plaintiff
ifbe liable in he refuseddamageswhich the wouldplaintiff

to of but whetherre-convey moneyon the tender the ;
Tifft,in athere was truth reservation of to H.any Johnright

athe in the nature of inconsist-sale, trust,ofby agreement
waswith the of the the land con-ent deed whichbypurport

athe other whether there waswords,to Inveyed plaintiff.
whetherquestionand this thetrust;secret depends upon

this in fact intended as an absolute sale of thewas property
toor was intendedconveyanceto the whether theplaintiff,

forsecure the a loan of money.plaintiff
a declined,was to for loan. HeThe plaintiff applied

anot to take Itwithout butsecurity, mortgage.preferred
that, an deed should Hegiven.absolute bewas agreed

a andbond to on there-convey althoughgave re-payment;
in his of his he imme-disclosure, brother,he payingspeaks,

brotherof the time his todiately him.given payspeaks
would in conclusions,not be astute drawingThe court

to the fromcase,unfavorable particularplaintiff’s expressions
isform of but it evi-disclosure, anyhis or phraseology ;in

as thetransaction, byfrom the whole disclosed plain-dent
loanthat in thethere fact an addition totiff, previouslywas

as for thesecuritythe was takenexisting conveyance—that
be-the transactionof the and that truemoney,re-payment

ato wasthe ittween had been reduced writing,parties,
mortgage.
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• fact ifJohn H. Tifft in retained a theby agreement,right
it was to have land back thethe onagain,performed, pay-
ment of the and ofbut for the statutemoney interest; and,
1829, the transaction would have aconstituted mortgage,

the did not intend it as such.notwithstanding Johnparties
was to theH. Tifft a ofhave, by agreement, right redemp-

for a certain time. But this in thetion, does not appear
and the took was not wasdeed, obligation recorded. Ithe

innot the of the that beit shouldcontemplation parties
Nor is it byrecorded. means clear that it would haveany

ifmade difference it had underany been, the statute ofas,
the bond could not1829, as a defeasance.operate

was,There atherefore, secret trust that the shouldplaintiff
hold the tofee, subject the of to redeem.John II. Itright
does not the nature of the that this couldchange trustcase,

havenot been enforced at law. have beenDamages might
ifrecovered, the had to arefused fulfil andplaintiff it, spe-

cific inhave been enforcedperformance might, perhaps,
but it is not in order to aequity ; necessary, render convey-

asance to onvoid, creditors, account of a secret thattrust,
the shouldgrantor have any remedy Ifby legal process.
he trusts to the honor of toentirely the thegrantee perform

the result is theagreement, same.
In vs. theLowell, 67,Smith 6 N. H. court held thatRep.

an absolute made for the of aconveyance, purpose securing
andebt, with between the that theunderstanding parties

land is beto of there-conveyed is voiddebt,upon payment
as and thisagainst creditors; decision was inconfirmed

H.Hill,vs. 9 N. cited in theWinkley 31,Rep. argument
for the defendant.

In vs. Lowell the court ifSmith the wassay, conveyance
intended to secure theonly debt, that haveintent should ap-

in some made atwriting, the this thepeared bytime. But
mustcourt have intended some to be thewriting uponput

andrecord, as notice iffor wasoperate ; merelythe writing
to be in the ofdeposited the and notpocket party, placed
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the the secret or interestrecord, notupon understanding, ap-
the face the which vitiates theofparent upon deed, transac-

would stilltion, and the creditors he defraud-equallyremain,
ed.

If the to this ahad executedparties conveyance mortgage,
the creditors of John H. have levied theTifft might upon

ofequity and. thus have his interestredemption, appropriated
in the land to the of their demands. theButdischarge by
course if the deed to the heldwas to beadopted, plaintiff

thevalid, creditors would be without what-wholly remedy,
ever be the of andvalue the over above themight premises
sum advanced the theby because, notwithstandingplaintiff;

as between the notsale, it,to was noabsolute,parties right
of was retained which the creditors of John H.redemption
Tifft could or sell the deedattach, execution. As can-upon
not be held to be a it itmust be asmortgage, absolute, pur-

to itor must be void.be, entirelyports
are constrainedWe to that thehold, therefore, conveyance

was, for these void asreasons, creditors.against
toobjectionsThe the defendant’s cannotlevy prevail.

no this whatsubject,There is evidence upon except appears
the face of it inferred,on the and cannot be fromlevy itself;

officer,which that the thethere, orany thing appears party,
of fraud oranyor the were misconduct.guiltyappraisers,

that it was not so tonecessaryis to showThere nothing
no doubt that a creditor may lawfullyand there can belevy,

to in of hisa of a house be set satisfactionoff,'cause part
Townsend; 4R. vs. Green.418,execution. 8 Mass. Taylor

R. 165, Buck vs. Hardy.
theJudgment for defendant.


