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Davis v. Lane.

"The result of the view we have taken is, that the wife of
the intestate had at-the time no authority to dispose of this
note to Prescott, and that he acquired no title to it, and had
no-right to receive the money. We have already held, ona
former case, in this suit, that a payment to him, by the de-
fendant, under such circumstances, could not operate to dis-
charge the note. 8 N. H. Rep. 224. The instructions to
the jury were erroneous ; but there isno agreement in the case
by which we are authorized to enter judgment for the plain-
tiff, and the action must, therefore, be transferred to the com-
mon pleas, for a new trial, if there is any thing further in
controversy between. the parties.

Bamey vs, Apawms.

If the holder of a not¢ signed by a principal and surety, and containing a prom-
ise to pay interest, makes an agreement with the principal, after the note be-
comes due, to delay the payment for a specified time, in consideration that the
principal promises to pay interest on the note for that period; and this is
done without the knowledge or assent of the surety; the agreement to pay
the interest for such period furnishes a sufficient consideration for the promise
to delay,and the surety is discharged.

But a mere promise by the creditor to wait a certain time, without any promise
of the prineipal to pay intérest, other than what is contained in the note, and
without any other consideration, does not constitute a binding agreement to
delay. The promissors may in such case pay the note at any time, and the
creditor may collect it, there being no consideration for his promise.

AssumpsiT upon a promissory note, signed by John Adams,
jri; and- by the defendant, John Adams, as his surety, dated
October 19, 1829:

The defendant contended that he was discharged from
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further liability, by a contract between the principal and one
Smith Buswell, who it was admitted was the party in inter-
est.

It appeared in evidence that said John Adams, jr., having
been called on by Buswell for payment, went to him, on the
23d December, 1833, and paid him $24-00, which was in-
dorsed on the note—that he at the same time told him that
was all the money he could get, and that he wished him to
wait on him for the rest—that Buswell said he would wait
six months, and on Adams saying that September would be
a better time, he agreed to wait until September.

Adams, in the same conversation, said he “ would work it
out as fast as he could,” or something of that import.

A verdict was taken for the plaintiff, by consent, subject
to the opinion of the court upon the foregoing case.

Rogers, for the plaintiff.
Quincy, for the defendant.

Green, J.  Every declaration, or promise, by a creditor,
made to the principal, without the assent of the surety, will
not discharge the surety. 1In order to have this effect, the
promise must be founded upon a sufficient consideration, so
as to constitute a binding agreement between the creditor and
the principal. Such agreement, when so made, not only
binds the creditor so that he cannot sue, but he is not oblig-
ed to receive his money, if tendered within the time. The
debtor is bound so that he cannot pay, and it is such an ex-
tension that discharges the surety. 5 N. H. Rep. 105,
Grafton Bank vs. Woodward.

The agreement to pay simple interest may be a sufficient con-
sideration for such a contract to delay, if there is, in the con-
tract for delay, a stipulation by which it is secured to-the cred-
itor for any specified time.  As, for instance,.if the ereditor,
the note being due, should agree with the principalto delay the
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payment six months, on the consideration that the principal
promised to pay the interest for that period of time; this
would be a contract upon a sufficient consideration. 'The
promise to pay the interest, under such circumstances, would
bind the principal to the payment of it for the period agreed
on, and thus secure the creditor a right beyond what he had
before, even if the note contained a promise to pay interest ;
because, the debt being due, the principal, or surety, before
the new agreement, might pay it at any time, and the origi-
nal contract therefore did not secure the creditor interest for
a single day to come. 6 N. H. Rep. 507, 508, Wheat vs.
Kendall. This last case seems to have been somewhat mis-
understood. 'There was there an express promise to pay in-
terest for the stipulated time, at twelve per cent. And it 1s
with reference to this express promise to pay, that the court
intimate that a contract to delay for the legal interest might
be upon a sufficient consideration.

But where there is a mere promise, on the part of the
creditor, to delay payment to a future time, there being no
promise on the part of the principal to pay interest, except
what is contained in the note itself, that will not furnish a
sufficient consideration. 'The promise to pay interest, con-
tained in the note, cannot form a consideration for the new

promise to delay the collection, for the reason, before sug-
gested, that after the note becomes due the principal or surety
may pay it at any time. And a promise by the creditor
to delay, without any new promise or agreement by the prin-
cipal in relation to the interest, and without any other con-
sideration, does not bind the principal any farther than he
was bound before. He may still pay the note when he pleases,
and if he may do so, the surety may do likewise.

In the present case there was evidence that Buswell, the
creditor, made apromise to delay the colleetion; but as the
case stands, there is no sufficient evidence that the principal
made any agreement which would furnisha consideration for
that promise, or prevent him from tendering the money at
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any time he pleased, afterwards. 'There is some evidence, in
the declaration made by the principal -that he “would work
it out as fast as he could,” tending to show that it was un-
derstood that he might pay at any instant he saw fit. But
as this matter was not fully inquired into at the trial, if the
defendant supposes he can make a better case, the verdict
may be set aside to give him an opportunity to furnish other
evidence. 1If there is any, tending to show a consideration,
it should be submitted to a jury.

Burxuam & a. vs. SPoONER.

Where the plaintiff declares upon a promissory note, which was in fact given
for certain goods sold by him to the defendant, he may be permitted to amend
his declaration, by filing a count for goods and merchandize sold and deliv-
ered, upon such terme as the court may deem reasonable,

AssumpsiT upon a promissory note.

"The plaintiffs moved to amend by filing a count for goods,
wares and merchandize, sold and delivered by the plaintiffs
to the defendant, before the date of the note, for which the
note was in fact given. 'The defendant objected to the
amendment.

C. Ainsworth, for the plaintiffs.

Gloodall, Woods, & Bell, for the defendant.

Green, J.  The general doctrine is, that the plaintiff can-
not be permitted to amend by filing a new count for a cause
of action substantially different from that declared on in the
first instance. ’




