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is worth.the receivedto a sum thangreater propertypromise
him, therefore, beyondhold him might punishTo estopped

his demerits.
much of the doctrinewould overturnthisAnd, besides,

to the of ain relation righthas been receivedwhich long
and introduce a new whichcontracts, rule,histo avoidminor

of the case, jus-the ornot to be required by exigencyseems
orbytified precedent.principle

on the verdict.Judgment

vs. Stevens.Adm’r,Davis,

agreed betwixtbut it wasjointtwoone ofa note was promisers,Where bypaid
beshouldthe secret,that keptand thejoint paymentpayeesuch promiser

and the balancebeshould endorsed,of noteamount thehalf theand only
that such pay-for suchthecollected promiser Held,beshould by payee —

itnot be sustained ;suit couldthat uponof the sodischarge note,awasment
contribution.forliablewasand that the onlyco-promiser

in-a note to ■ofthe balance plaintiffto recoverAssumpsit,
with1824, for $70-00,February,ofdaydated the 23dtestate,
andthe defendantand1825, signed byJanuary,afterinterest

followingnote were thewhichStevens, onD.one Samuel
:endorsements

untilwithin,on the 1827.”“Interest paid
dollars and sixtythirty-six1, 1833. Received“February

D. Stevens.”Samuelbycents,
of theboth of the signersagainstwas broughtsuitThe

the defendant.ononlyservice madehutnote,
had beenthat the notewas, paidin the defenceOne point

intestateof the ;in the lifetimeStevens,said Samuel D.by
whoa witnessdefendantof the producedin thisproofand

was in1833, heof February,on the daythat firsttestified
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with the intestate and Samuel D. atcompany Stevens, which
time said observed to theStevens intestate that he wished to
have a settlement with him. It that Stevensappeared had
an account the intestate, to withinagainst amounting $14-00
of the note declared and thereon, was conversation between
them about theStevens whole of thepaying note; upon

said observed hewhich Stevens that if should the wholepay
he could not collect ofconveniently Nathan D. Stevens, the

thedefendant, he towhich somepart ought After fur-pay.
ther conversation it was that said Samuel shouldagreed pay
the whole amount of the and that it should be anote, kept
secret from Nathan D. Stevens—that the which Samuelpart

toought should be endorsed on the and thepay notenote,
still in theremain hands of the who should collectintestate,

ofthe balance Nathan D. andStevens it over to Samuelpay
in of: whichStevens thenpursuance Samuelunderstanding

his accountdischarged against the and aintestate, himgave
fornote of the balance. sum ofThe was en-$14-00 .$36.66

as above bydorsed and theSamuel, note was left with the
intestate, to collect the balance for his, benefit.Samuel’s,

a was andWhereupon, receipt written, the intestategiven by
to of which theSamuel, is a :following copy

“ February 1, 1833. This day received one dollar of
D. in full of allStevens,Samuel demands.

Ambrose Foss.”
this evidence the court the thatcharged ifUpon jury

thebelieved note declared on wasthey saidby Samuelpaid
to the in theintestate, manner and with the understanding

the itby witness, was andrepresented thereby extinguished,
the action it could not be sustained. Where-present upon

the areturned verdict for thejury defendant —to whichupon
trial,instructions the and a newmoved forplaintiff excepted,

Britton, for theBell,¿f plaintiff.

for the defendant.Quincy,
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Upham, a note oncewhen hasis a thatIt ruleJ. .general
andto beto it negotiable,the ceasesby it,been partiespaid

in thea founded It was so holdensuit cannot be it.upon
vs. H. Therebush,of 2 N. 212.ease Bryant Ritter­ Rep.

ato this where is takenhowever, rale,are noteexceptions,
an individual who interested.merely collaterallyisbyup

nota note is taken an who iswhereThus, by endorserup
in market.note,liable on the it bedirectly may again put

in aThe is such suchnot, case, bypromiser prejudiced
H.and the notetransfer, remains as him. 7 N.good against

vs.202, Wheeler; 615,17 Mass. GuildCochranRep. R.
vs. Eager.

a note is it isWhere taken under such circumstances,up
innot fact individual liabilityAn his aspaid. discharges

but the of notemerely, the re-guarantee general promise
mains But such is not case. ifunextinguished. Here,this

made atis it is made aall, bypayment co-signer.
onewhere of two joint who is di-promisers,But liable

the note itsrectly for wholeupon amount, suchpays note,
notethe is necessarily extinguished. Whenever he discharges

from the notehimself suchby thepayment, payment goes
the wholeto of the note and whenpromise ; the entire prom-

the noteise of is met and it cannotextinguished, afterwards
abe revived as subsisting contract aagainst co-signer. New

and liabilities ariserights betwixt the but theco-signers,
is at an end.original contract

contended here,is however, that theIt note hasnever
thebeen advancedpaid money by the wasco-signer—that

not as ofdesigned thepayment andnote, was not received
was aas but mere collateralpayment, arrangement, whichby

onthe madepromisee, being fromsecure any loss, engaged
to enforce the against thenote Ifco-signer. such were
the it wouldarrangement be noclearly payment.

It could not be payment, because whenever such an ar-
rangement exists the promiser it is stillmaking liable upon
the note.
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as thatdrawn,from this no suitclear, however, case,isIt
theD. otherStevens,be maintained Samuel pro-can against

it was betwixt him andcase finds that agreedmiser. The
the whole amountthat shouldthe said paySamuelpromisee,

be secret from the otherthe but that it shouldnote,of kept
note should beand half the face of the endorsed,signer, only

not asthe was to hiscollect, money,and the balance promisee
and it tofor his but should collect over saiddebt, it,or pay

Samuel.
athe same time the Samuel D.At Stevenspromisee gave

full allthis in of demands.note,againstreceipt
a of fornot, therefore, security anywas merelyIt deposit
from the otherloss which arisemight againstproceeding

therefore a but was anand collateral ac-agreement,signer,
and of the note.tual dischargepayment

has his forremedyco-signerThe appropriate contribution,
on theno suit can be sustained contract. Thereoriginalbut

betherefore,must,
on the verdict for theJudgment defendant.


