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Essex Bank v. Rix.

liable to the or to the if asdefendant, Rix, he,plaintiff, surety,
beshould to he beHow far might inter-compelled pay.

on costs,ested ofaccount the without a it is not ne-release,
now he can be chargedto consider. Whether withcessary

of athe between the and afterlitigation Rix,costs plaintiffs
his whichever is a wedefault, may questionparty prevail,
have not settled.

be doubted also whether he be admitted as amayIt can
to sustain a orwitness defence of other defenceanypayment,

would in in justicewhich that noshow, fact, judgment ought
to be rendered his default.himself, notwithstandingagainst

New trial granted.

vs.Pearson Sabin.

party opponent,Where a offers in evidence the admissions an thoughof the
weighedbe and it is necessarywhole admission must taken nottogether, that

true,jury wholly whollythe should find it to be either rejector the evidence.
;all as fortestimonyIt must be consideration ofreceived but the truth the

partany may judged itself,or be of from thewhole declaration or from other
testimony oroverruling controlling portionsthose of the admission making

party offeringthe it.against

offeringparty precluded testimonyAnd such is not tofrom contradict the ad-
to thismission extent-

an account taxedAssumpsit, upon annexed; review.upon
account were asitems of the follows:The
court of costbill and againstTo execution

$5-94
Ditto. against same,Phelps

To ditto on old1836. judgment against Samuel
settledHuggins, by you,

; #28-90
17,writ datedThe was TheMarch 1837. defendant
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whichlimitations,and ofissue statutethe generalpleaded
that be-was,thedefence to last chargeThejoined.were

thethe defendant directed plaintiffthe suitfore the bringing
at his ;cost on said demands expensefurtheranynot to make

defendant,on the of thewas introducedand evidence part
were his communicat-directions,show that suchtotending

of that action.the commencemented the beforeto plaintiff
andlimitations,to the of the statute ofanswerIn plea

intro-last theevidence as to the charge, plaintiffthe above
isthe followingthe of whichdefendant,a letter fromduced

a copy:
“ iswhichhave enclosedSamuel A. Pearson: I $29,Mr.

it mail,and forward bymore account;thansomething your
Silas H. Sabin.”as directed by you.

“ 2,Dec. 1836.”Claremont.
notice to thatthe onletter was by plaintiffThis produced

trial byon the formerand used with other evidenceeffect,
■the of the ac-to showdefendant, plaintiffpaymentthe

now it for theand the using; plaintiff proposed pur-count
of thethe admission the defendantbyof showingpose

this the defendant but theobjected;claim. Toplaintiff’s
letter tothe and admitted theobjection,overruledcourt

in evidence for that of the letter cameA copy upgo purpose.
of the then introduc-with the other case. Thecopies plaintiff
to when arrived ated evidence show that said lettertending

there was no in andmoneyLancaster it; offeringproposed
to show,evidence either that the defendant never en-further

or if he did that hemoney, contrived to abstract itanyclosed
after enclosed. thethe letter To admission of this evi-from

objectedthe defendant that the; whole let-contendingdence
to be taken ifthat it an ad-ought together ; and,ter proved

the itof also ofclaim,plaintiff’smission proved payment
theBut court admitted the subjectthe same. toevidence,

consideration and;further the that ifjurythereupon charged
thatwere satisfied the ofwith the view de-they defendant,

the did notfrauding enclose the or that afterplaintiff, money,
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it he took it out ofenclosing the letter, they were at liberty
to infer from the contents of the letter a topromise thepay
two first in thecharges account, and an admission of the
justness of the last charge, the assertionnotwithstanding in
the letter that the wasmoney andenclosed; find amight
verdict for the for the amount ofplaintiff his account, with
interest thereon from the date of the writ. But if they
were satisfied that the defendant did enclose the andmoney,
that it did come to the or washand, taken outplaintiffs of
the letter someby thanother theperson defendant and with-
out his mustprivity, they find for the defendant.

The returned ajury verdict for the and the de-plaintiff,
fendant moved for a new trial.

Wells, for the plaintiff.

for the defendant.Young,

defenceUpham, J. The set in this case ais, thatup por-
tion of the ■ claim is barredplaintiff the statute ofby limi-

and that the oftations, remainder the ofaccount, consisting
for services andcharges rendered, incurred, was with-expense

out the of theauthority defendant.
to take theevidence,The case out of the statute of limi-

is derived from thetation, letter of the offered indefendant,
theevidence by plaintiff.

first questionThe on this letterarising is, as to its con-
of aevidence debtstituting which thesubsisting -defendant

andis liable to Nowilling could wellpay. acknowledgment
morebe The defendant theexplicit. existence ofrecognizes

an andaccount, encloses an amount more thansomething
sufficient for its and mail,forwards it aspayment, direct-by

is hised. This declaration in the theletter. On face of it,
it admits theclearly if uncontradicted as toaccount; and,
the enclosure of the it would wil-money, not ashow, only

to butlingness anpay, actual payment.
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wassuchthat paymentcontendshowever,The plaintiff,
such evidencewhetherarises,; questionmade and thenot

in thatof the letterthe purportadmissible to contradictis
respect.

mustin evidence goan offeredthat admissionis clearIt
andforwith all the declarations bothto the jury,entire
evi-the whole isalthoughbut,the making it;partyagainst

into the admissionnot to adherethe are boundjurydence,
same creditto theand orconditions, givequalificationsall its

thebelieveThey maywithin it.all facts embracedto the
seein if cause.theyand itrejectin part,admission part,

cases andin in criminal ;is well settled admissionsThis
inbe differentwhyno reason the rule shouldwe see good

trials.civil
withaonly chargedthe evidence partyWhere against

that he wasadmittedconfession,was his own whichmurder
ittransaction,in thetime,the but took noat partpresent

for the butthe whole was evidencethat prisoner,was held
Clewes,vs.the disbelieve Rexjury might any part.that

221.4 PayneCar. &
of ain evidence the statement prisoner,givesA prosecutor

toit be taken asnot, therefore,isiswhich exculpatory;
theythe to whether think it con-juryit for saybut istrue,

vs. 4with the other evidence. Rex Car.Steptoe,sistent &
397.Payne

byof what was said theoffers evidenceThe prosecutor
as well for asit is evidencejustice;thebeforeprisoner

the to under the circumstan­jury say,It is forhim.against
it or 1 257,believe not. &ythey Ryan Moodywhetherces,

be cited.Many mightsimilar casesvs. Blandy & al.Smith
vs. Ocean Ins.11 Lawrence Com­260,case Johns.The

holden thatin It was there wheredirectlyis point.pany,
in a court ofin evidencewaschancery giveninansweran

evidence,asof an answer is offeredwherethat is, partlaw,
whole of his an­to theis entitled haveansweringthe party

evidenceand is to be asread; it receivedswer prima facie
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of the truth of the facts stated in it; however toopen, be
rebutted theby Theopposite canparty. inparty theput

ofanswer and,his as far as it isopponent; in his itfavor, is
evidence the itbut facts in; making himagainst he can re-
but otherby testimony. See, also, vs. Smith, 1Hoffman

R. 57.Caines’
aWhere, intherefore, offersparty evidence the admissions

of an the wholeopponent, though admission must be taken
and itweighed together, is not that thenecessary mustjury

it tofind be either true orwholly reject thewholly evidence.
must all be received asIt fortestimony consideration but;

the truth of the whole or beany ofpart may judged from
the declaration or from otheritself, andtestimony the; party
is not from otherofferingprecluded testimony, oroverruling

those of the admissioncontrolling portions making against
thehim. of admission in asgoSuch parts incidental to the

byevidence relied on the andparty presenting it; though
in,when still it bemay rebutted orevidence disbelieved.

evidence offered in this case was received,The tosubject
the and waslaw,of so consideredsuch ruling by the jury ;

subjecttheon is conclusive.findingand their
that thecontended, however, jury, havingis foundIt the

did not enclosethe defendant thethat ormoney,fact ab-
it after it was is evidence toenclosed, show an un-stracted

of thethe defendant toon thispart paywillingness debt,
the of a newevidence is negatived.promisethereforeand

homewas not to thesecret act broughtthis knowledgeBut
made todefendant theThe anplaintiffthe plaintiff.of

and if was someof decla-act,therepayment;promiseopen
to show anthis,from tending un-reservation,or apartration

was secret frombut which thekeptto pay,willingness
the admission,in no qualifyit could manner butplaintiff,

whollybe nugatory.would
theon verdict plaintiff.theJudgment for
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