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is taken theobjectionthe by mortgageewherewell to a ease
third was doubt­it made Itbyas where is persons.himself,

of foundedexecutionto the mortgagesintended preventless
conditions.suchupon

condition,does the other of thethis not affect partBut
a fortoare entitled conditional judgment,and the plaintiffs

on ofdue the noteamountthe $s3T00.

Jenness ux. vs. Robinson ux. & a.& &

to the of an forjudgeOn an executor or li-administrator,application probate, by
of thecense to sell real for the it is not thatestate, debts,payment necessary

the heirs or or their should theguardians, giveall bond fordevisees, payment,
justify the thejudge dismissingorder to in If some of themin application.

asufficient it is statute.give with with thebond, sureties, compliance

title has thehaving mortgagedone to and havingland, same; another,Where
mightin the be defeated mortgage,interest the hassome land,-which paidby

rightto his thedue save latter has the to be sub-interest;the upon it,money
of mortgagee,the the and to hold the mortgagein land as if thestituted place
until others interested in thein redeem theirhimself,subsisted redemption

the of ashares or contribution.several interests, by payment

mortgageof the held a the real estate the in-some who ofuponWhere heirs,
in order tosecure a debt from a sale of theto due him, prevent land,,testate

of the and mort-dischargeda for the thebondgave debts, therebypayment
holdfor entire debt —Held that were entitled toas a thegage theysecurity

as if theagainst mortgagethe otherthe land heirs, subsisted,respectively,
sharestheir several towards thecontributeduntil redemption.they

partition landof certain tracts of in Brent-Petition for

wood.
ofto the court a statementcase wasThe submitted upon

facts.
was1822,third oftheonStephen Leavitt, September,

and onin fee of inthe land described theseized petition,
theother to trus-daythat themortgaged same, land)(with

ofof totees Exeter secure thePhillips Academy, payment
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December,the of he1825,note. Onhis 25thpromissory
and died 28th, 1830, leavingLeavitt,married Lois September

and Deborah wifewidow, Robinson,hisLeavitt,said Lois
andLeavitt Ann Em-Robinson, MaryStephenof Jeremiah

T, aandchildren, Abigail Jenness,his grand-daughter,ery,
law.heirs athis

of Leavitt wasDecember, 1830,the 15th LoisOn ap-
of andbonds,administratrix his causedestate, gavepointed

the to be andof estate made returned.an inventory
of the trustees ofDecember, 1830,theOn 21st Phillips

an of the tomade saidAcademy assignment mortgageExeter
with andRobinson, Thomas S. Robinson DavidJeremiah

Parshley.
said was administered in theestate of insol-StephenThe

the wasthe note secured by mortgagevent course'; presented
andto the and thecommissioners, allowed;the assigneesby

thebycommissioners was ofof the accepted judgereport
claims1831. Other said14th, againstSeptemberprobate,

also allowed.wereestate
1831,on the of madeadministratrix, March,16th ap-The

of for license to sell thethe realto judge probateplication
for the of the debtsdeceased,said andpayment ;ofestate

of the1831, beforeday being11th April, applicationtheon
andRobinson asLeavitt,said Jeremiah Stephenthe judge,

andand S. Robinson David asParshley,Thomasprincipals,
of executedlicense,the suchfor preventingsureties, purpose
a a thatof with condition saidbond,the judge probateto

and as heirs ofLeavitt,Robinson Stephen StephenJeremiah
to be all the justshould or causedeceased, pay paidLeavitt

within nine bondwhich thedeceased, months;of thedebts
dismissed theand petition.judge accepted,
of the administratrix’s account of ad-the settlementOn

in awas found her hands frombalance,thereministration,
none of theof the sheestate,the avails having paidpersonal

debts.
in the value thanland is ofThe described mortgage greater

the note.
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have neverThe oradvanced,petitioners paid any thing
and havedebts,towards the never been called toupon pay.

Tilton, for theBartlett Sp petitioners.

theJanies forBell, respondents.

Parker, The statuteC. J. of 2,July 1822, empowering
ofthe several to license tojudges probate grant executors

and to sell realadministrators estate, that theenacts, heirs
devisees,and or their shallguardians, be notified of the ap­

and willtheyif; give Avithsufficientplication bond, sureties,
thefor the of and -to savepayment demands, harmless the

orexecutor administrator no license shall betherefrom, granted.
H.N. L­ 366.aws

Leavitt,On the of Lois theapplication administratrix of
the estate of Leavitt, forStephen license to selldeceased,
real the of the theestate,.for payment debts, respondents,

aAvhosewife AvasRobinson, of thedaughter anddeceased,
a son, before theLeavitt,Stephen appeared judge, bondgave

Avith and thesureties1, was dismissed.application
has thatIt been held this to aoperated discharge mortgage

thewhich Robinson and sureties at that time held against
the soestate, theythat could thenot, after ofgiving the

to foreclose for the onbond, debt whichproceed the mort-
was Thegage reasons for thispredicated. areopinion fully

set forth, 7 N. H. 73, vs.Robinson Leavitt.Rep.
The T.petitioner, Abigail aJenness, grand-daughter of

the and ofone the heirs ofdeceased, his was noestate, party
to the and did notbond, takethereby anyherselfupon por-
tion of the ofburden the however,debts. wepaying This,
think, furnishes no sufficient the ofobjection validityto the

in the ofproceedings court. theThe stat-probate provision
ute thatis, If orthey,” devisees(the heirs, guardians)
“ Avill Avithgive bond, but itsufficient wassureties proba-

not intended that itbly allnecessaryshould be for to exe-
von. x. 28
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to assumethe heirs see fitofainstrument. If partthecute
bond, with sufficientdebts, and givetheofthe burden paying

or the otherthe creditorsneitherfor thatsureties, purpose,
cases,in manyAndof complaint.causeanyhaveheirs

the lands fromofdesirousbe preservingheirs mightwhere
on account ofbond, minority,aexecutenotall couldsale,

; be un-and guardians mightdisabilityotherorcoverture,
ato incur such responsibility.willing

Robinsonwhether theis, respondents,nowquestionThe
debt, are notthedischarged mortgagewho haveLeavitt,and

andthe of the mortgagees,in placeto be substitutedentitled
theinterested inothers redemption,the land againstholdto

of therateable shares amount.theircontributeuntil they
but wascase,to in the formeradvertedwasquestionThis

settled, 103.H.7 N. Rep.not then
are entitled to holdthat thustheyall ofare opinionWe

bond have,in thatThe principalsthese petitioners.against
with the conditionconcerned,isthis case compliedfar asso

thethe debts of intes-haveThey paidobligation.theirof
aone secured by mortgage.debts wasthoseAmongtate.
due.debt was It haswhom thatnow tois immaterialIt

from the incum-estate redeemedand thedischarged,been
thewhich affectedan incumbrancethis wasButbrance.

it not beenhadin the estate. Ifall concernedofinterest
the whole land. Iftakenmust haveforeclosurearemoved,

haveit mustadministratrix,thebyit had been discharged
of the land.at leasta of abeen saleby portion
and Leavitt, discharg-S.RobinsontheWhen respondents,

of their inter-for theredeemed,anddebt, protectiontheed
the nothe ofrequest petitioners,acted withoutasest, they

for contribu-theagainst petitionersof action accruedright
for thehad the so to act, pro-righttion. The respondents

notareinterests but the;own petitionersof theirtection
and removalof theavail themselves redemption,entitled to

amount.a share of thewithoutincumbrance,the payingof
;to theto become redemptionnot required partiesTheymre
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ofask the benefit must take itit, theybut if with thethey
ifbut desirejustice,is common to hold atheyItburden.

a ofland, theythat should share thethe pay chargeshare of
ofon and the mode thisit; enforcingwhich existed pay­

who for their ownconsidering those,ment by protectionis,
as substituted in theland,redeemed the of thehave place'

toand them hold the land if theasmortgagees, permitting
existed, until the their share. Thepetitioners paymortgage

H.are N.collected,authorities 7 99-101.Rep.
of orreceived,have course may receive,The petitioners

withoutestate, subjectedtheir of the beingshare personal
debts.a share of the This advantage,to the ofpayment

thethem from furnishes notransaction,which the larv gives
ask more.should fortheyreason why

that this is of anbeen evidencepetitionIt has argued,
the ofto benefit the re-of the claimelection petitioners
be set andtheir share the re-may off,and thatdemption,

to theto enforce contribution. Butleft an actionspondents
with theinnot nor accordancejust,this would be principle.

in the ofsubstituted the mort-place'The beingrespondents
to ifhold as werethis are entitled theyforgagees, purpose,
amount thein until the onchargedmortgagees possession,

•land is orin the tenderedof these paidshare petitioners
must bedone thethis has not been petitionand as

Dismissed,


