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v. Hubbard.Pillsbury

of thatwe arewell costs, opinionas forback asdamages,
the was entered.rightlyjudgment

Judgment affirmed.

vs. Morse.Clark

the ofa lienis and toattached deliveredWhere receipter,propertypersonal
samesell and deliver theif theis so far thatthe officer relinquished, receipter

the willassent of thewith the owner, pass,toa bone propertypurchaser,fide
attachment.notwithstanding the

ofagainstin be the creditorsorder to valid theA ofsale personal property,
and changean substantialvisibleshould be withaccompanied open,vendor,

a sufficientor ex-change ;as indicates a ofsuch ownershipof possession,
changed.notthe wasshould to showexist, possessionwhyplanation

The re-attached a and receipterreceipted.Personal was writ,uponproperty
the assent of theand withthe a week or debtor,tained two, then,possession

retained thewhothe to a third possessionsold and delivered person,property
back into thegoit toafter which he posses-or three weeks ;two permitted

byand attacheda for it wasthe debtor on contractsion of hire, subsequently
after thedebtor,of the underthat the sale,another Held, possessioncreditor —

of fraud.not conclusive evidencewassuch circumstances,

and harness.horse,aTrover for waggon
1S36, theNovember,toin thatevidence, priorIt appeared

Wadleigh—to one C.in Johnquestion belongedproperty
on aas his writin that attachedwas, month, property,that it

the to Am-byof and delivered officerClark,in favor Noah
returna for to it—Coult,iwho gave it,herst receipt promising

a week orafter the fort-that Coult, retainingand property
heof that mightobtained the assenthaving Wadleighnight,

at it was estimated inhe could the value whichif getsell
atit to the thatClark,sold S.the receipt, plaintiff,.Richard

itand retainedit,took ofThe plaintiff possessionprice.
toone three when hesomewhere from weeks, permitted

statedcontract,to take and use a asit, byWadleigh upon
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that he a week for useshould cents theWadleigh, pay fifty
of and to all the untilhe continued use it timeit; nearly

was the on awhen it attached defendant1837, byJuly,
writ in saidfavor of D. Richards against Wadleigh.Isaiah

of the evidenceobjectedThe defendant to the admission
to andshow the contendedsale Coult to theby plaintiff,
that withsell,had no to evenCoult, being receipter, power
the the there-assent of the title toWadleigh property,—that

that thefurther,never thefore, to plaintiff pos-passed —and
to theafter salethesession, by plaintiff,Wadleigh, supposed

if it was conclusive evi-him,was to as a sale bybe regarded
as to thevoid creditorsdence of rendered the saleandfraud,

of Wadleigh.
the and instructed the juryThe court objections,overruled

of to sellWadleigh,that had a with the assentCoult right,
if retained theand the and that Coultconvey posses-property,

after the attachment andsion of the a week or twoproperty
and theand before the sale to the plaintiff,plaintiff;receipt,

aretained it week or twothe took andsale,upon possession,
into the ofit possessionmore before he to backgopermitted

anda change possession,there was sufficientWadleigh, of.
would not be voidthat the sale asunder circumstancessuch

toin intended cover theto unless it was factcreditors, prop-
if andthis,the creditors of ButWadleigh. uponfromerty

thethatthe in the believedtheyother case, supposedevidence
for ben-Wadleigh’ssale a to cover thewas propertypretence

defendant.for thefind a verdictefit, shouldthey
and the de-a for thereturned verdict plaintiff,The jury

fendant moved for a new trial.

135,N. H. Sin-cited 2 Rep.for theFrench, defendant,
vs.415,Tarhox; Pickering.vs. 3 N. H. Coburnclair Rep.

289,1 H. PooleRep.N.for the citedplaintiff,Pillsbury,
vs. Powers.R. 244,vs. 15 Mass. Brooks;Symonds
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Parker, C. J. first whether thequestion is, Coult,The
had with the assent of thereceipter, ownerpower, Wadleigh,

of to sell thatthe and valida title toproperty, property, pass
we seequestionthe On this toplaintiff. no cause doubt.

of theattachmentThe created a lien forproperty upon it,
satisfaction asthe of such injudgment the that suitplaintiff

theand held itrecover, officer for the ofmight beingpurpose
in ofthus discharge the in case theapplied judgment; or,

inshould fail his should tosuit, orplaintiff’ levy hisneglect
execution, then to be returned to the defendant inWadleigh,
that process.

the held it,While officer he was thus to bothresponsible
and defendant for its andcustody, sale,for a orplaintiff re-

as the case be. heturn, might Had it to backpermitted go
ofinto the before andpossession Wadleigh, judgment, thus

relinquished and he would havelien,the been an-possession
to the creditorswerable his return on the butupon writ; the

the havebeing relinquished, beenproperty mightpossession
attached on another writ anbyagain against Wadleigh, offi-

who had no notice of the hecer first orattachment, might
sold it to a who wouldbona have heldhave itpurchaser,fide

the officer.against
of it to into theInstead back ofpermitting go possession

the adebtor, delivered it to third andthe officer tookperson,
for it. theBy terms of the thehis receipt receipt property

to be to the but itwas returned is well settled thatofficer;
inis not such case asregardedthe the merereceipter servant

is aofficer, but his for theundertaking securitythe debt,of
value ofextent of the theto the So aslong theproperty.

retains the the officer reclaim it forpossession, mayreceipter
toof thesale, or, because hesatisfy execution;the purpose

thewith of the or;satisfied withresponsibilitynot receipteris
it to the But the ifof owner. herestoring receipter,viewa

restore the to the andmay lawfully debtor,propertyplease,
of ofit,to himself thetherebyhim anddispose deprivepermit

to it to terms of engagement;return the hisaccordingpower
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hein a lawful demand thecase, by officer,which be-upon
comes to the value of theentitled recover receipter.

contract,and of andThat this is the nature effect such
the no re-take the inthat officer can claim toright property,

virtue of his after has ittheattachment, receipter permitted
of anddebtor,to back into the the it has beengo possession

sold is theby him, sustained decisionsby many upon legal
character,of contracts of this and the ofeffect rights parties

;to R. 139,them. 13 Robinson vs.Pick. anteMansfield­
vs.11, And where theFarwell, and cases cited.Whitney

officer still holds the the of the owner torightpossession,
a tosale, attachment,make the has beensubject repeatedly

11 ;R. 13recognized. 519,Pick. vs. Willard­ Pick.Denny
R. 388, Dutch; Pick. R. 27­ Ditto;16 38.Fettyplace vs.

the thesale with the assent of anddebtor,A by receipter,
asas his must have the same result if theacting agent, pos­

the and thedebtor,had been restored to sale had beensession
wellhim. title as in theby maymade The one modepass

in the other.as
in ofother raised the case has been one morequestionThe

no to from the ruleWe have es-difficulty. departdisposition
in vs. 3 H.tablished N. 415. ThatCoburn Pickering, Rep.

toin have the loss of ainstances,rule somemay, operated
who a full considerationhad foractually paidpurchaser,

left in thewhich he had ofincautiously possessionproperty
itwe are that is sustained onbut satisfied suffi-the vendor;

is salutary,that itsand inauthority, general operationcient
andof infaith in sales property,good personalpreserving

wouldwhich otherwisequestionslitigation uponpreventing
withcharacter,sales of thatarise, unaccompaniedrespecting

possession.
have nodecision,while we to that weBut adhere dispo-
that a vendeeof socase,to extend the thatsition principle

the andnever the to havesafely possessioncan vendorpermit
thewith title. Thisof the after he hasuse property, parted

would no result.goodaccomplish



240 ROCKINGHAM.

Clark Morse.v.

theIn Vermont rule is indifferent, terms,somewhat its
from the one in itstate,this there held thatadopted being

want of a of“the is notchange possession merely prima
evidence of but is afraud, whichcircumstance, se,perfacie

“the transactionrenders fraudulent and a invoid,” or fraud
law.” 1 R. 158, Keeler;Aiken's vs.Boardman 2 Aiken’s

64, ;vs.R. Weeks Wead­ and N.cited, 9 140,cases H. Rep.
vs. inFrench Hall. The court that state have laid down
thatthe rule there must be a ofsuch aschange possession

indicates to the world at a oflarge change ownership, (8
R. vs. and352,Vermont Morris we have no hesita­Hyde,)

tion in the sameadopting, substantially, Thereprinciple.
in ourshould, be an visible and substantialopinion, open,

andof ansuch one as indicates achange possession, change
aof or sufficient; toownership exist,explanation should

the notwaswhyshow 9 N. H.possession changed. Rep.
should be such as lead145. It those ifmight fairly around,

inhad interest the to aany matter, reasonable beliefthey
has been a andthat there ofsale, change Theproperty.

inhas been the ofdifficulty this rule to theapplication facts
in this but we have;disclosed case all come to the conclu­
the ofthat the incharge court, thission, was correct,respect,

verdict mustthat the beand sustained.
isthere amerelyWhere evidence of sale from one to an-

in ordinarythe course ofother, and abusiness, ofchange
for two or three after whichweeks, the propertypossession
into the ofback the andvendor, is used aspossessiongoes

the if do; circumstances, they not thebefore casebring
the rule in Coburn willwithin vs. furnishPickering, strong

to be left to aindications, which tojury, find that theupon
fraudulent inwas unlessfact, the tosale evidence negative

andclearveryis conclusive.fraud
ofthe ischange such as topossessionIf indicate merely

for a short fora bailment use instead of aperiod, itsale, may
asbe, substantially, third as if norespects changepersons,

takenhad place.
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commenced within case the of.But this change possession
aon demand theagainstan of theattachment property,

towas one well notorietyand this act calculated giveowner ;
whoto all mightand to give information,to the change,

the had not withan that debtorinterest, merelyhave parted
a bailment hire.of the on for Andthe possession property,

inand his had remainedafter the officerwhen, receipter pos-
oftwo,a week another thechangesession for or possession

owner,thea the and to thetook on sale, by receipterplace,
athe and use for week orretainedwhoplaintiff, possession

to one interestedanytwo there was enough uponlonger, put
circumstances theunder whatan on what terms andenquiry

of the and re-the officerhad from possessiongoneproperty
intothe theand returned, possessionthrough plaintiff,ceipter,

of the debtor.
if theexecution, goa sale propertyregular uponAfter

of debtor,the the caseinto theimmediately possessionback
426,H. and cited.the 3 N. caseswithin rule. Rep.is not

anda similar notice ;wellhere might giveattachmentThe
so well cal-case,in thisexistingthe circumstancesafter all

if a willcreditortransaction,to thenotorietyto giveculated
thatthenot groundhe do so,shouldsale, uponthecontest

of fraud,evidencedebtor is conclusivethebythe possession
whole evidence,thejury,a to the uponquestionbut upon

at fraud.an actualhas been attempttherewhether
andthe defendants,settled againsthas beenThis question

bemustthere
on verdict.theJudgment

31x.von.


