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isThere return that thesufficient evidence from the proper
oath was taken.

overruled,are and thereThe musttherefore,exceptions,
be Judgment thefor defendant.

Spofford Spofford.vs.

generalWhere there a to andwas submission arbitrators of all de-controversies
recitingarbitration and an theaward thatmands, bond, wasby made, parties

a hearinghad had full the aawardingbefore and certain sum to thearbitrators,
and without requiring releases from the oncosts,plaintiff, plaintiff payment

of the that the award and andwas mutual whenHeld, itsfinal, paidsame —
dischargetolegal all claims ofeffect was the theagainst defendant,plaintiff

havingall been laid before the arbitrators.demands

allegedin such caseWhere the declaration the award to be in allfull of claims
that the being legalaward sustained the such its—Held, declaration, effect.

an to slightin award furnished each there was some variance inWhere, party,
alteringnot inphraseology,the the sense to beHeld, immaterial.any manner —

Arbitrators bond adjudgearbitration to costs.haveappointed authorityby

anDebt award. The declaration thatupon alleged the
to onthis the ofparties action, February,19th 1838, entered

into an arbitration bond, to submit to certain arbitrators, mu-
allby them, suits,chosen demandstually claims, and contro-

of whatsoever oxversies, nature to the final de-description,
cision and award of said duearbitrators —that notice was

a and anhad, awardgiven, hearing made saidby arbitrators
defendant inthat the this suit should thepay theplaintiff

two andsum of hundred seventy-five dollars; which, when
in fullshould be of allsatisfactionpaid, ofdemands the

theplaintiff’ that said defendantupon defendant; also, should
the the sumpay dollars,of costs of refe-plaintiff eighteen

rence.
The afterdefendant, of the andcraving oyer bond award,

pleaded that he had and did not oweaward,theperformed
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that should thenotice he mak-denyand gavethe plaintiff;
andaward, rely anyof the defectuponanding publishing

of the bond.a breachto showof proof
a executedbond, thebyproducedtrial the plaintiffUpon

February 19,dated conform-1838,to thedefendant plaintiff,
■ declaration and anin the ;to set forth plaintiffthating

with the24th, 1838, evidence that samedated Marchaward
thatthe day.to partieswas published

evidence did not setin forth that theaward offeredThe
inwas full satisfaction of all de-found for the plaintiffsum

the as in thedefendant, allegedof the uponplaintiffmands
anmerelywas to thebut of thedeclaration, plaintiffaward

declaration.named in saidsums
then another under theproduceddefendant paper,The

bearing date,the the same andarbitrators,ofhands purport-
amount,a similar but into an award for varyingbe someing
inaward offered evidence thebyfrom therespects plaintiff,

theit was delivered tothat himpaperand as anproved
award.

the was thebyaward offered on back ofplaintiffThe the
in describing thebond,arbitration and arbitratorspartiesand

“made them as named inreference was to the within bond,”
the handed defendant onwhile award wasthe a distinct pa-

the and were atand describedparties length,arbitratorsper,
reference,without such There was. no other variance in

the some in inawards, changeexcept slight phraseology,the
senge.alteringno themanner

evidence theoffered, objected, 1.theUpon defendant That
award was not mutual.the 2. That was athere variance

award,the exhibited the and thatbybetween statedplaintiff
declaration —the declaration that thein the stating award
fullin and thesatisfaction, awardwas produced containing

no such matter. 3. there was aThat variance between the
by the and toplaintiffaward the de-givenproduced that

in matter of andfendant, form; therequiredthethat bond
beto. in and twowriting, writings.here wereaward different
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toof thehad awarded referencethe costs4. That referees
doto the sub-bywere not authorizedwhich theyplaintiff,

mission.
by consent, judgmenttaken for theverdict wasA plaintiff,

the verdict be or setthereon, or to amended,be renderedto
and entered for the todefendant, accordingaside judgment

of thethis court case.the upon foregoingopinion

Farrar, for the contended that thedefendant,Bartlett &
authorities and inauthoritiesEnglish wereMassachusetts,
the of on theagainst ofassumption power arbitratorspart

the ofto costs andcharge arbitration, that where submission
bond arbitrators couldbywas not award costs and cited;

Fuller;vs.64, 8Wittes Candler Mass. R. 398, Peters vs.
Pierce; 10 Mass. R. vs.442, Whittemore;Cutter Watson
on Awards 97.

also onThey insisted the other ingrounds taken defence.

theBet ton. forBell contended itplaintiff, that was suf-&
in all cases to declareficient to theaccording legal effect of

instrument in suit.the 1 Chit. 303,PI. ;352 10 Mass. R.
vs.235, a. 1 Barn.Padelford; 18,Cres. Boone vs.Lent&f &

And thatMitchell. the legal ofeffect the award declared
when ason, was, fullalleged, thepaid, satisfaction of all de-

ofmands the the defendant.plaintiff upon
the theTo that award was mutualpoints and final, and

arbitratorsthat determine andmight theadjudge costs of re-
N. vs.ference, 182,2 H. andRep. Joy 8 Mass.Simpson, R.

Pierce,Peters vs. were398, cited.

J. The first taken in thisexception ease is, thatUfham,

award isthe not mutual. The submission, inhowever, is full
allof claimssuits, andcontroversies, demands whatsoever;

and the award thatrecites, having examined andheard, con-
allsidered andthe allegations witnesses of both in re-parties

tolation same,the it is that theadjudged recover ofplaintiff
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the defendant the sum of hundredtwo and dol-seventy-five
and oflars, costs reference taxed at eighteen dollars. If the

is itaward not mutual clearlyis void.
the authorities it was that anBy early English holden,

that one shall the a money,award other sum of isparty pay
want of it whatmutuality,for unless au­bad appear upon

is to be or is awardedmoney somethingthe e con-­thority paid,
if award toarbitrators bealso, every thing: performedverso
and on the which said toother,one is benothingon part,

award is void. 1here, 246,their Ld. Ba­the case Raym.
Warner;326,1 Saund. Vealevs. ­vs. Lutw.con Dubarry; 1

att;vs. vs.281,Ditto Russell Williams.520, Marks Marry­
in itthe recital an awardWhere, however, appearedfrom

award be athe to finaldesignedthe arbitrators dischargethat
the in whose favor the awardbyall claims waspartyof

a sum toawarded such it wasgivenand holdenmade, party,
Cheval;54,1 Elliot vs. 1mutual. Lutw. Lev. 58,tobe

vs.133,vs. Hackett.Ditto HopperKnife;Harris
398,vs. 8 Mass. R. Mr.Pierce,in Peters JusticeAnd

has beenfrequentlyremarks: “It determined,Sedgwick
directed to be or anmoneyhas act toan award paid,where

it is ifonly,one of the sufficient theby partiesdonebe
to be made de et The rea­super presmissis.award appears

on willa onein such case performance partthat ope­is,son
‘the other. Now theon expression,a releaseasrate of

no effect, morepeculiartheconcerning premiseshasand
of same ;the and thinkmeaning Iotherany expressionthan

in this case,when he assays,arbitrator, exam­thethat after
hishim,to he makes award,all the businessining referred

it be a decision ofthat shall final theintentionhissignifies
doneas as he would have ifclearlyto him,referredsubjects

made of andaward to behis concerninghadhe expressed
11 Bur.28, Fitzgerald;Wills.the Cayhill vs.premises.”

vs.274, Clough.Hawkins
of this There are otheris conclusive case.authorityThis
to that an award ofdirectlywhich thego pointauthorities

33vol. x.
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re­withoutof a sufficient,andsum is finalpayment specific
a it is 2 Johns.release from the to whomquiring paid.party

5case;; 1357, 27,vs. sameSolomons­ Johns.McKinstrey
heldisvs. an award268, Van SuchWend. Deusen.Byers

ofto in itself ina as it must be satisfactioncarry mutuality,
; 6the matter submitted. vs. Ellis­254,3 WeedCaines
vs.Greenl. vs.247, Tucker;Gordon 4 422, GaylordDay

Gaylord.
theseUnder decisions the award in this instance is clearly
and itmutual; is also another ex-final, which ofdisposes

in this case.ception
award of aThe given sum, under this andsubmission,

of thepayment same, as a all claimsofoperates discharge
and demands of the theplaintiff against defendant. The
declaration recites the award, and itthat whenalleges paid
will inbe full satisfaction of all such demands. is ex-This

to, as a variance thecepted from award. award,The how-
isever, truly recited, with the additional of itsallegation op-

eration as a at law and isdischarge it held to; be sufficient
in all cases to declare an instrument to itsupon according

effect. islegal There no essential be-variance, therefore,
twixt the declaration and award.

fartherA taken,is that in theexception awards togiven
the wasthere someparties slight variation in their phraseol-

as drawnogy, But the caseup. finds that there was no dif-
inference the sense.

isIt holden that when arbitrators deliver to one of the
aparties paper to bepurporting their award, different from

that which was delivered theto other theparty, isvariance
fatal, and both are void. Coxe 435, Green vs. ButLundy.
this must abe substantial variance. mereA immaterial va-
riance in the of thedescription or inparties, some other un-

in noimportant mannerrespect, the willaltering sense, not
vitiate an award. 14 Johns. 368, vs.Platt Smith. The
awards made in this case are the sameprecisely in substance,
and in a legal of view arepoint but one award. Either
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the the isdeclaration; difference nom-merelyfully supports
be asideaward cannot set for thisand the cause.inal,

thealso allows which iscosts,awardThe plaintiff except­
is in the thesome decisions as tocontroversyto. Thereed

to awardarbitrators, bond,of arbitrationunderauthority
authorities hold that suchearly Englishcosts. The power

in themcommitted toarbitrators,not exist unless speciallydid
of submission. Ab.the terms Pet. and253,2 authori­by

authorities have been followed someThese tocited.ties
R. Pierce;this 8 vs.country. 399,in Mass. Petersextent

vs. At the same refer­696, Munson.Alling time,6 Conn.
a court,under rule of both here and in Engl­ees appointed

holden to have on the ofjurisdiction subjectbeenhaveand,
Doe;644,E. Roe vs. vs.62,D. Willescosts. Candler2 &

164, ;R. vs. 15Mass. Nelson Andrews­ Pick. R.; 2Fuller­
vs. Crandon.Bacon

theand rule has been uni­PennsylvaniaIn New-York
bond and rule ofbyto submission by court,both asform,

award 14costs.may 161,Johns. Strangthat arbitrators
vs.135, Hewitt; ;16 Rawle Furman­Serg.vs. Ferguson­ &

has holden in this in N.state,and same been 2 H.the Rep.
; 229,5 N. H. Brown vs. Ma­vs.179, Rep.Simpson­Joy

asshould be settledquestion regarded fullyand the;thes­
favor of such authority.inhere

overruled, and thereare, therefore,takenThe exceptions
must be

theon the verdict plaintiff.Judgment for


