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Jenness v, Bean.

unable to appropriate the interest of his debtors in this de-
mand, to the payment of his debt; but this will be because
his rights were dependant upon their interest, which is thus
discharged and defeated.

If the insolvency made a distinction, a question of diffi-
cult solution might arise in some cases ; that is, whether the
indorser was in fact insolvent, and whether therefore the right
of defence existed, or not. If the rights of the indorsee
were enlarged by the insolvency, it might not be easy to
determine at what time he commenced holding this note ex-
onerated from any defence or set-off.

For these reasons we are of opinion that an indorsement
of a note in pledge as a collateral security Is not one which
is protected as a commercial indorsement for value. The
general property remaining in the indorser, the indorsee
takes it, like a chose in action not negotiable, subject to all
defences to which it would be subject, in the hands of the
indorser, at the time when notice is given of the indorsement ;
and the maker may set off a debt, due to himself from the
indorser, at that time,

Judgment on the verdict.

Deerrierp vs. NORTHWOOD.

1If incompetent evidence is introduced in the course of a trial, but the jury are
afterwards directed to disregard it, the admission of it furnishes no ground
for a new trial, unless there is reason to believe that it improperly influenced
the verdict. '

Assumpsrr for relief furnished by the plaintiffs to Rachel
Griffin, alleged to be a pauper, having her settlement in North-
wood. :




270 ROCKINGHAM.

Deerfield ». Northwood.

To prove her settlement in that town, the plaintiffs intro-
duced evidence tending to show that she owned real estate
there of the value of $150, for the whole of the years 1822
to 1825, inclusive, paid all the taxes assessed upon her estate,
and resided there the same years.

The defendants offered evidence tending to prove that the
real estate was not of the value of $150, and that said Ra-
chel did not reside in Northwood for the entire period before
mentioned.

They also offered in evidence copies of an application of
the selectmen of Deerfield, to the probate court, for the ap-
pointment of a guardian of said Rachel, as a person idle and
vicious, and likely thereby to expose said town, in which
she had her legal settlement, to maintain her as a pauper,
dated September 5, 1827, and of other proceedings in the
probate court, upon said petition, which resulted, January 2,
1828, in the appointment of a guardian. 'To this evidence
the plaintiffs objected, but it was admitted.

The court, however, charged the jury that they did not
consider the evidence as having any bearing upon the case,
further than as it might have a tendency to show that the
original settlement of said Rachel was supposed to be in the
town of Deerfield, which was not contested ; and that the
whole question of settlement turned on the value of the real
estate owned by her in Northwood. If that was under §150
in value, she gained no residence in Northwood; if over
$150 in value, then her residence was there, provided she
had her home and paid taxes there for the term of four years,
as alleged by the plaintiffs. And that the papers offered by
the defendants, relative to the application for guardianship,
had no tendency to prove any thing as to said value, and were
to be entirely disregarded on that point.

The jury found a verdict for the defendants, and the
plaintiffs moved that it be set aside, on account of the ad-
mission of impreper testimony, as aforesaid.
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Deerfield ». Northwood.

Butler, Bell, & St. Clair, for the plaintiffs.

Bartlett, & Dearborn, for the defendants.

Parxer, C. J. The question arising in this case has al-
ready been settled, in Hamblett vs. Hamblett, 6 N. H. Rep.
334. It was decided in that case, that if evidence is ad-
mitted on trial, which proves to be incompetent, and the jury
are directed to disregard it, the admission furnishes no ground
for a new trial, unless there is reason to believe that the evi-
dence improperly influenced the verdict.

A view somewhat different is taken of the matter in New-
York., 7 Wend. 193, Gillet vs. Mead. 1t is said, in that
case, that the jury might be influenced by the evidence against
their own determination. That decision, however, it is ad-
mitted is directly opposed to that of Twilidge vs. Wade, 3
Wils. R. 18.

We see no reason to doubt the correctness of the princi-
ple, as established in Hamblett vs. Hamblett. There may
be cases in which the irrelevant testimony which has been
introduced is of a nature so well adapted to make such an im-
pression upon the minds of the jury, that instructions to dis-
regard it cannot well have their legitimate effect ; and there
may be cases where, after the admission of such testimony,
the result of the trial indicates that it must have had an im-
proper operation. If, in any case, there is good reason to be-
lieve that injury has been done to the adverse party, by the
introduction of such evidence, notwithstanding the caution
and instructions of the court, that will furnish a sufficient
cause for sending the case to another trial. But, unless there
is good ground for suspicion, it must be presumed that the
instructions of the court were not disregarded.

Nothing appears in this case to lead to the belief that the
plaintiffs were prejudiced by the introduction Qf the testimo-
ny, and there must be :

 Judgment on the verdict.




