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In an action founded a of the is tomarriage, entitledupon plaintiffpromise
show of and aggravation, attendingcircumstances the breach ofcontumely
the in damagesorder to enhance the and for this;promise, purpose may

the declarations of the even if contain anprove actionabledefendant, they
slander.

Referees admit evidence not be admissible inwhich would a court ofmay law,
if think to decide what deem in-they proper upon equitablethey principles,

being governedstead of strict rules of law.by

Where in an action for a of a marriagebreachreferees, admittedpromise,
ofevidence the thegood havingdefendant assigned asplaintiff’s character,

a reason for discontinuing his that she a and havingattentions was thief,
offered toevidence that thatallegation this nofurnished rea-support Held,—
son thesettingfor aside it appearing that the referees did notreport, under-

accordingtake to decide to law.

an breach of aAssumpsit, allegedupon marriage contract.
action alone was andreferred,The the referees reported
of the andin favor awarded her five hundredplaintiff, dol-

damages.lars
of the thethe return defendantreport,On moved the

set it aside thecourt to : 1. Because plaintiff offered evi-
that theto enhance defendantdence, damages, had charged

her with which wasbeing unchaste, objected to by the de-
hut received the referees.fendant, by 2. Because the plain-

evidence to hertiff offered prove general good character,
to theobjectedwhich was by defendant, hut admitted.

the of the ittestimony referees,From thatappeared the
ondefence before them rested two agrounds. One, general

the that ifdenial of suchany other, anypromise; promises
justifiedthe defendant was inmade,were torefusing perform

thethem, had been ofbecause plaintiff guilty oflarceny,
which the defendant had no until aboutknowledge the time
of the desertion.alleged

the course of theIn thehearing, plaintiff toproposed offer
thatevidence the defendant as reasona forassigned discon-

attentions to thehis shetinuing that wasplaintiff, a thief,
■sheand that had hissubmitted her toperson pleasure and
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till this chargeshow wasto that her character good,general
relatedwas made the of this evidencedefendant. Someby

after his marriage.declarations made the defendantbyto
this evidenceobjecteddefendant to the admission of ;The

the referees decided that it should Thebut be received.
to admitof the referees that in deciding it,chairman testified

that the refusal tothatthey testimony, showingsupposed
the to was or followedmarrypromise accompaniedperform

feel-calculated to wound theby circumstances plaintiff’s
her orcharacter,to herinjure destroy or,ings, prospects;

that thehand,the other defendant’s attentionsshowingon
in a leastmanner calculated towere discontinued inflict per-

was to be in theinjury, proper weighed estimatingmanent
the relation in which thethey supposeddamages par-—that

other beto each tomight shown,ties stood enhance the
action for slander : andin an the circumstancesdamages,

whichwith the relation was brokenof contumely off, might
inthe same anfor action abe proved, purpose, upon mar-

also whenthey that theriage supposed guiltpromise —That
the of aofinnocence plaintiff, particularor crime, was

in thecjuestion by nature of thedirectly brought defence,
of charactergood wasgeneralevidence toadmissible, be

decision ofin the that and thatquestion, inweighed assess-
andthe character ofgeneral theing damages standing plain-

be considered—And thatmight properly theytiff did not
rejectbound tothemselves evidenceconsider which seemed

to throw lightthem calculated theto upon case, because it
not be admissiblestrictly the trial ofmight upon the same

at law.case

for the defendant. 1.Christie, Referees cannot adjudi-
a notmatter submitted to them.cate upon

have beencould notIt thecontemplated by parties, when
this action, thatsubmittedthey hadthey authorized the

matter whichto consider was thereferees substantive ground



329TERM, 1839.DECEMBER

Chesley.Chesley v.

of another action. take into mat-considerationThey might
ters which of acould not the action.form ground separate

The of was much than the breachcharge larceny graver
of ofthe contract and the referees must have beenmarriage,
more influenced this than the rest of theby by case.

ofPart the evidence of slander was after the defendant’s
to hismarriage wife. wasThis not withpresent connected

the ofbreach contract.
The2. wasplaintiff allowed to into evi-improperly go
ofdence her general character.good This was tooffered

enhance the damages.

James theBell, forHale, There is evi-plaintiff. no■*
thatdence the referees have taken into consideration matters

not submitted. If the matter toobjected was considered,
not as a ofground but so faraction, as it went en-only to
hance it is welldamages, evidence isenough. If admissible
for any the will not set acourt asidepurpose, verdict, or
award. The evidence was toadmissible show the falsity
of the ground the asdefendant the cause of hisalleged,
breach of promise.

The court must find the tookthat referees the matter into
aconsideration, as ofsubstantive ground action, before they

set aside the report.
Evidence of character was togood evi-admissible, rebut

ofdence bad character.
The referees receive andmight consider evidence which

notcould be received in a court of law. 6 Pick. 148,R.
vs.Jones Boston Mill Corporation.

inBartlett, to thecited, first N.reply, point, 2 H. Rep.
430, ;vs.Thrasher 82,8 N. H.Haynes AdamsRep. vs.

; 269, ;6Adams Pick. R. vs.Bean Farnam Dutton's
1;288 B. 80,R. vs.Dig.Conn. BonnerdpBing. Riddell;

1 R. 297, ;Johns. vs.Foster 7 Wend. R. 193,Scoffield
vs. Mead—And to theGillet 2 B.second, P. 532,Rep.

vol. x. 42
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The vs.note, ; ;General Bowman 1Phil. Ev.Attorney 139
; 519, ;Ev. 6 3 R. vs.Peake's Dodd Norris 1Camp. Camp.

R. 460, Ev.vs. Roscoe’sMassey; 37, 294.Bamjield

C. J. of theParker, The referees isreport re-regularly
the ofturned, and burden is theproof upon defendant, to

show should rejected.cause it bewhy He shows that evi-
dence of slanderous matter was admitted theby referees,

of a ifwas to furnish the foundationcharacter, true,which
action,of another in favor of the the de-plaintiff against

thisfendant. But of itself furnishes no cause for setting
aside the award.

In actions at forlaw, evidence ofslander, words,actionable
not stated in the declaration, be to show themay admitted,
malice of the defendant in the words whichuttering upon
the action is founded. we are of thatAnd evidenceopinion
of words, inactionable themselves, well bemight admitted,
to show the circumstances of andcontumely aggravation
which attended the refusal of the defendant to hisperform
contract. The had a to theplaintiff right circum-prove
stances the defendant’s breach ofattending and iscontract,
not to be excluded from inthemoffering evidence, because

ainvolvedthey slander, whether actionable or annot. In
foraction assault and the of thebattery, declarations defend-

ant, relative to the cause assault,of the whether made be-
at thefore, time, or afterwards, would be evi-competent

dence. thoseIf declarations contained an actionable slander,
the defendant could not that this of his declara-require part
tion should be severed thefrom connection in which he had

it.placed
theBut referees could not, submission,under the lawfully

give damages for this aslander, as substantive togrievance
the Here, the isplaintiff. burden of on theagain, proof

■defendant and he fails to show that wereany damages
forgiven any matters, other than those submitted.

Nor can the motion be sustained the secondupon point.
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in of evidence ofslander,that an actiondecided,We have
ofadmitted,cannot be to rebutcharactergood proofgeneral

the the de­in on offacts, justification,offered partspecific
H.fendant. vs. 9 N. 146. ButMatthews Rep.Huntley,

wasin case the evidence of the charactergoodthis plaintiff’s
to the de­introduced show the nature ofaggravatedpartly

of if it not admissiblefendant’s breach contract. Even was
thatlaw, rejectedat the cannot be for reason. Thereport

do not to have undertakenreferees, it,in admitting appear
and toto decide to have mistaken itslaw,according princi­

to evidence whichIf receivethey thoughtples. proper
a thehave but whichcase,might, equitably, bearing upon

could not admitted in a of thelaw,have been court report
cannot be for that reason.impeached

theJudgment upon report.

Langdon.Whitehouse vs.

government,of nor isfor is an officer thecarryingA contractor the mail not
the an office.employment

executedmail a certaincarrying route,a for theThe contractor uponplaintiff,
the contracttakingthe desirous ofindenture with who wasan defendant,

he to surrenderwhichsubstituted as a covenantedbeing contractor,and by
indefendant reasona-to and assist theprivilege right,and and aidhis every

todischarges,andsigning and fitble letters, acquittancesway, by proper
thethat in the eventthe and furthertransfer; post-effectuate covenanted,
he wouldas mailmaster-general not the defendant contractor,would accept

of themightthe defendant the sums he receive department,post-officepay
made thefines and abatementsdeducting and also all byquarterly,$125

that he wouldpost-master-general. And the defendant covenanted carry
accordingmail to the andthe the $125, quarterly;plaintiffproposals, pay

and theuntil he be a saveand should as would indemnifyaccepted substitute,
and from allfrom the made the costs,harmless proposals by plaintiff,plaintiff

or fines incurreddamage resultingand fromexpenses any non-performance,


