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of the wasoath overruled.rightlyThisparties. exception
a mode cumulative. The actmerelyof trial is pro-Such

thebe foradmitted,that the oath of the mayvides parties
“ that, it to detect and con-is hard and difficultreason, very

in the methodvict any statute, ordinarythetrespasser against
course the act is in-or of whichlaw, because the trespasses

tended to whereare committed positiveprohibit generally
can aevidence had.” This is sufficientever bescarcely

for the as to the admission of suchreason special provision
mayinjuredwhere thetestimony, under circumstances party

to a trialit essential; good grounddeem but it is no prevent
the rules in those where no suchof caseslaw,commonby

or-theexists on the want ofnecessity testimonyaccount of
onadmitteddinarily evidence, therefore,admissible. The

was for of thetrial, but, misdirection courtreceivedproperly ;
ahe set andaside,in relation to its verdict musttheeffect,

trialNew granted.

Whitcher vs. Whitcher.

writ; alost,a writ is file a must bemay grantWhere the court leave to which
inrequired,ofcopy original. may maytrue the or not beA new indorser

of thethe discretion court.

may permit cause,if,court on forcopya of a to be used the trial of aThe writ
reason,any original producedthe cannot at the time.be

a note. theAssumpsit, Atupon promissory September
of the common writ and note beenterm the havingpleas,
orlost the counsel of themislaid, offeredplaintiff’s copies

and for leave a neworiginal writ, note, and moved to file
and to use the intro-writ, the trial. Hecopies uponproduced,

duced evidence at thecertain usedaffidavits,thatshowing,
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term, for the of aobtaining continuance,previous purpose
andwere ordered to be were filed thatfiled, and ; according

to the writ notethe best recollection of the andcounsel,
were filed with that search had madebeenthem; diligent

and to befor that were not now found. Thethem, they
served an real thewrit was of andby estate,attachment

was that was left with the clerk,which towncopy produced
whothe madeofficer the service.by
ruled thatcourt the have leave toThe file copiesplaintiff

writ and andnote,of the to to trial theuponproceed copies,
of theinstead to which the defendant’soriginals, ruling
objected.counsel

hadset-off been filed defendant,A the which was alsoby
andmissing, motion was withdrawn from the case.upon

it was thatAnd the the actionthereupon agreed, by parties,
be transferred to this the above statedrulingshould court. If

to be thecorrect, judgmentwas rendered for other-plaintiff,
defendant.thewise for

the wasfor not entitledNorris, defendant. The plaintiff
to new 4a writ. 439,file N. H. Mattocks vs.Rep. Bishop.

of the does not show that the writ wasThe affidavit counsel
is not of thatever on file. He fact. bestHispositive

otheris that he filed it with butrecollection along papers,
that is not sufficient.

thatcase shows there is no writ. The constitutionThe
writs office,'inthat all out of the clerk’s anyrequires issuing

otherlaw,of he undershall, among things,of the courts
or justiceof the bear test of the chief seniorcourt,the seal

the clerknot and andinterested, byof the court be signed ;
theall bythe statute writs to be indorsedrequires plaintiff,

or orattorney,or his some Theagent by person.responsible
theon whichwrit and the court tofiled, plaintiffpermitted

of ais a and is indorsed.trial,to notgo copy copy,

for theNesmith, plaintiff.
von. x. 56
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(J. toA necessarily subjectedJ. is notplaintiffParker,

athe loss of his has been lost.cause, his Ifbecause writ
note is the to show its exist­lost, whom it is due mayparty

and the of he is entitledand, it,ence loss, proving contents
to a deed not therebyverdict. If a is thelost, hasgrantee

his buttitle, may recover,lost or themaintain, possession,
de­of its with itsupon existence, executed,dulyevidence
inandlivery, loss. And where his writ is heso, lost, may,

a leavehave to a new writ.proper case, file This appears
from the vs. 4 H.case, Mattocks N. cited439,Bishop, Rep.

thatfor it is held leave will notthe defendant. But there
be if writ on thethe has never been file.granted, put Upon

inof that it is that the thisauthority case, objected, plaintiff
not leave to tocould have file a new writ. The evidence

the writ has been it isnot, true,show that isfiled, perfectly
that but it is to create a reason­sufficientpositive upon point,

belief of the and consideredfact,able must bo prima facie
ofevidence it. As there was to theit,nothing contradict

leave to a writ wasfile new well granted.
of the can hardlyThe constitution beprovision regarded

to a case writas such for the thus to be in; filedapplicable is,
a of thebut one lost.fact, which is The courtcopy cannot

aleave to writfile fromdifferent thegive materially original.
we think theBut where leave iscourse, toproper given file

is to make outwrit,a one in the theordinary form, like
with a and aseal, of theoriginal, return, ascopy certified

ansuch. And indorser should bealso furnished in some
the; for, original being lost,cases the if hedefendant, obtain-

ed be tojudgment, might andput inconvenience, possibly
tobe unable make of theproof indorsement on the original,

can longerwhich no be newTheproduced. writ should
also contain it the certificate of theupon clerk, that it was

theleave ofby court,filed on the loss of the original.
doesIt not that all this was done inappear butthis case ;

itif was it does notnot, vitiate the proceedings. As already
the new writremarked, to be filed is no than a ofmore copy



443TERM, 1839.DECEMBER

Whitcher v. Wliitcher.

the old one. be a newmay indorser,There for it is com-
forpetent the to tocourt leave thegive indorsement,change

and to arequire there isnew one. But nothing imperative
in this the of therespect. If evidence original indorsement
is andclear, aeasy of new indorsement is notproof, neces-
sary, and in the of not bediscretion the court may required.
The indorser of a writ is no more the ofby lossdischarged
it, thethan amaker of note its loss.byis,

The matter form,still be in if hasmay anyput particular
been omitted in the file.making up proper

The use of trial,the the theofcopy byupon permission
wascourt, not erroneous. The onecopy beingproduced,

made and writ,the ofbycertified officer the service theupon
was authentic we are awaresufficiently and not of; any
rule which should courtthe from aprevent giving party
leave useto an writ,authenticated of a on the trial ofcopy
an action, even if notthe writ was lost. un-There should

bedoubtedly reason,some that thegood showing original
could not be at the and nottime, that the wasproduced party
in in such an to the discretion of thefault, court. Ifappeal
it could be shown that there was error in the and thatcopy,
the defendant had thebeen case wouldthereby prejudiced,

a different but as it we are ofaspect; stands,present opinion
is entitledthat the to judgment.plaintiff

that the de-however, includingIt papers, theappearing,
had found in the office,fendant’s been clerk’s sinceset-off,

casetrial,the motion of the defendant’s counsel theupon
the to the commonwas and action remandeddischarged,

aforpleas
New trial.


