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George.Wilson vs.

a toA contract which for a certainvalueby party, received,promises sum,pay
in or givencannot be in evidence aarticles, under count forlabor,specific

andhad received.money

forAssumpsit, had and received. themoney Plea, general
issue.

In of his theaction, offered insupport evidenceplaintiff
note,a thesigned by hedefendant, towhereby promised pay

order,the or eleven dollars andplaintiff, twenty-two cents, to
be in work, onpaid wheelwright demand, for value received ;

a theand demand of work, and aproved toneglect deliver
defendantit. The thatobjected, this evidence did not sup-

an action for had andmoney received. But theport court
held the evidence sufficient and a; verdict having been re-
turned for the the defendantplaintiff, moved to set the same
aside, misdirection,for and the admission of improper testi-
mony.

Baker, for the defendant. The offered inpaper evidence
not a but anote,is promissory special agreement for the de­

work,of and is notlivery wheelwright admissible in evi­
a ¡.271,dence under count for had andmoney received. Sir.

;vs. 3Martin Ld. 67;Chauntry Raym. onChitty Bills 58 ;
245, ;4 Mass. R. vs. 3 286,Jones Bales Carnes' R. Lansing

¡Smithvs. 3 H. 300,N. Drown vs.McKillip; Rep. : Cowp.
vs.795, Jestons Brooke.

s,Strike out the value received,” from this instru­word­
itment, and is nudum Strike out thepactum. same words

afrom and itnote, makes nopromissory difference.
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be evidence a countIf this formight goodsupon bargain-
cannot, be asold,and it so on count.moneyed

for theHaseltine, plaintiff.

for and receivedmoneyJ. hadC.Parker, Assumpsit
the due amoneybe to recover uponmaintained promis­may

inconsidered, cases,to have been somenote. It seemssory
note evidenceis, the furnishesthe of this becausethat reason

a consideration. 8 Cowen’sisit foundedthat upon pecuniary
vs.420,Wheeler; 10 Johns. R. Saxtonvs.77, HughesR.

to thatobjectionbe nowould,ThereJohnson. perhaps,
to backthe was entitled recovermatter, if holderview of the

received. But whereto have beenvalue acknowledgedthe
theto back considera­an action recovercannot maintainhe

the consideration wasthatevidencetion, even conclusive
The sounderbe ofnot todoes seemmoney importance.

that there is ashowsbecause the notebe,toreason appears
well be con­maywhichmaker,theof due frommoneysum

toor theof the ;to the use payeein his hands,moneysidered
isits terms negotiable.note byof where theuse the indorsee,

consideration, inforth anynot to set particularis necessaryIt
seemssubjectof theThis viewfor recovery.a declaration its

15 Pick. R.authorities.thebysufficientlyto be supported
93,R. Pierce vs.Whitcomb; 12 Johns.vs.216, sonPay­

182,3 D. E.Atkins;vs.; 725,R. StoryStra.2 &Crafts­
;vs. Adams­ 16; R. 189, YoungMass.vs. Harris­ 6Tatlock

whetheraction,The byvs. Van Loan.660, SmithWend.
back the consideration,recoveris not toindorsee,orpayee

the money promised.recoverbut to
for had andan action re­moneyalso, thatheld,has beenIt

indorsee theagainst indorser;thesustained bybemayceived
and thebyvs. holder172, Hurd,)State BankR.Mass.(12

3 1516,drawer. Burr. Granttheorder, againsta orbill,of
vs.5, Cruger; Armstrong.3 Johns. Cas.vs. Vaughan­

ais tosuch casesaction in promiseofThe foundation the
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indorsee,a sum drawee,of The or ispay money. not en­
titled to recover back the consideration paid. liabilityThe
is founded an to the mention­pay sumupon implied promise
ed however,in the bill objection,or note. No is perceived
to received,an action for had and for the ofmoney recovery
it, that the and of indorser,the orexcept promise liability
drawer, is not absolute, but Butcontingent. a state­special
ment of the consideration is not in all casesnecessary of a
contingent has held,It been in thispromise. state, that a

in the aform ofpromise note, for the ofpromissory payment
amoney be declaredupon may in thecontingency, upon

usual form of declarations notes. 5 N. H. 315,upon Rep.
Odiorne vs. Odiorne.

In vs. 6 N. H. 33,Childs the drawerRep. havingMoore,

revoked the the aorder, holder had toright recover back the
consideration; and the order was asregarded evidence that
he had received what wasmoney, equivalent to,or and to be
treated Thereas, are cases*inmoney. which anvarious ac­
tion for andmoney had received bemay maintained, although

has notmoney betweenactually thepassed 3 N.parties. H.
vs.508, DuncanRep. and ;auth. cited­ 7 Cow­Richardson,

en 662.
But the instrument which this actionupon is founded is

not atechnically note.promissory 7 Johns. R. 320, Jerome
462,vs. Ditto Thomas vs.Whitney; Roosa.

Contracts a form,of similar however, are very common:
declaration,and a so far as the consideration is concerned,

be in the ofmay form that on a promissory note, without stat­
the considerationing N. H.specially, (5 Rep. 316,) although

that had been 3 H.previously doubted. N. 300.Rep.
It was held informerly New-York, it wasthat necessary

to declare specially contracts ofupon this character, setting
forth the consideration. 3 R.Caines’ 286, vs.Lansing Mc­

But it wasKillip. itafterwards decided that was not ne­
slateto thecessary particular consideration ; Johns.(7 324.)

and now there,held thatit is they may be ingiven evidence
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and received. 7 Wend.hadmoneyan forto actionsustain
vs.R. Smith235,2 Johns.vs.311, Bradley;Crandall

thisextent into thathas not goneTheSmith. practice
is, it is to bewhetherthe nowquestionandstate: presented

in New-cited,lastThe decisionssustained upon principle.
case,the Dutchwhich authorize are foundedit, uponYork,

1011. InBurr.vs. 2vs. cited in MosesWarren, Macferlan,
aofof thethe in considerationdefendant, paymentthat case

fivetransfer to himtothecertain sum by agreedplaintiff,
theofat themines,the Welch openingin coppershares

the re-acknowledginga note inand gave writing,books;
theOntheand containingof the money, promise.ceipt

defendanttherequestedthe theof books, plaintiffopening
and theto do ;the which refusedshares, plain-to hetransfer

thereceived, “forandan action for hadtiff brought money
thatobjected,It washim.”money byconsideration paid

thebeen for non-performancethe action’should have brought
but it wasoverruled;The wasobjectioncontract.of the

not the ofmake pricethe whether wouldjury, theyleft to
shouldit the when the transferstock, as was daythe upon

which; theythe measure of thehave been made, damages
a of the considerationthe onlyanddid, gave partplaintiff

was the recov-a case it held thatmade,him.bypaid Upon
“ whole but fornot for the moneywas right, being paid,ery

; whichstock timethe in not the at thedamages transferring
defendant,theto the and an toadvantagewas a loss plaintiff,

the to thea receiver of difference money plaintiff’^who was
use.”

case, in Dutch vs. WarrenMacferlan,Moses vs. whichThe
doubted,has been of Justice Heathcited,was Mr.opinion(see

Dacres,vs. 5 R.;in Taunt. 144­ 1 E. L. 50Brisbane C. ;)
latter well share fate in that Theand the itsmay particular.

it iswhich to be is notcertainlyprinciple upon supported
heclear. The his action for one andbrought thing,plaintiff

The rise to it wasrecovered another. contract which gave
an of aunrescinded thecontract, foropen, performance par-
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ticular had broken theact; and the defendant contract. The
ofcase seems to all the rules Suchpleading.confound an

had andmoneyextension of the declaration for received
contract,would make it breach ofeverycover where there

was a consideration which the didbeyondpecuniary plaintiff
not ask it was be on theIf to notion ofdamages. supported
fraud, as the case,in the should havesuggested re­plaintiff
covered allback his no fraudBut farthermoney. appears
than attends all breaches of If thecontract. ofprinciple
that correct,case is is farther,but a to make a conclu­stepit
sive of a consideration in cases ofpresumption pecuniary all
broken because has;contracts the received what wasparty
equivalent to andmoney to maintain and; money had receiv­
ed, to recover or,for the breach in adamages ; case trans­
fer of was thethe consideration of tocontract, bringchattels

for atrover like In Cooke vs. 4Munstone, Bos.purpose. &
Pul. 351, declared anhavingthe plaintiff upon agreement
to deliver soil or abreeze, with count for money had and re­
ceived, theproved that defendant tohaving agreed deliver

he, thesoil, 5s. earnest,21. for but that the de­plaintiff, paid
fendant torefused deliver the soil. Held that he could not
recover for the on the firstdamages onnon-delivery count,

of the : theaccount variance nor 21. 5s. the be­second,upon
the inagreementcause was still force.” See, also, 7 H.N.

528, vs.MooreRep. Ross.
It beenhas that contracts for thethought of apayment

insum,certain articles, at a certainspecific price, give the
an election to deliver the articles at thedebtor price specified,

or to the in 397,sum See 5 Wend.pay money. vs.Finney
Gleason. If this was the ofsettled suchexposition con­
tracts, they would more toalthough the cha­nearlyapproach
racter of promissory notes, a for moneydeclaration had and
received would to be Buthardly weseem cannotapplicable.

this theas trueregard construction.of such contracts. 6 N.
159,H. notRep. Bailey vs. is theSimonds. Such language

of the agreement, nor, we think,as usualthe understanding
vol. x. 57
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takethe The toof beparties. may generally willingpayee
bevalue of the it willthe in becausemoney,articlesspecific

amore but has to theadvantageous ; he right require proper-
to the of theaccording termsty, promise.

are aThere cases a has a treat con­where toparty right
as butrescinded, consideration;tract and recover back the

been,Dutch vs. Warren was it hadnot of that character. If
wholethe have his action for theplaintiff might sustained

inamount Thus where has been advancedmoneypaid. part
isof a itand the who advancedcontract,performance party

to is in­ready and fulfil it on his and does whatproceed part,
cumbent buthim, the other he considerupon refuses, may

contractthe as underback,and therescinded, recover money
a declaration for canhad and if thereceived,money parties

;inbe statuput 5 R. vs.85,Johns. Gilletquo. Maynard­
4 R. 350, ;vs.Conn. Annable­ on SalesLyon Long (Rand’s

244. So where a a contractreceives undermoneyed.) party
it ato ato as in ofapply particular purpose, part payment

but refuses so todebt, and receives in full. 7do, payment
535,H.N. where haveRep. Fuller vs. Little. So goods

and the 3been vendor refuses to deliver them.purchased,
274,H. 79,N. vs. R.Rep. 12 Johns.Dewey;Danforth

vs. where aBearnard. So toRaymond refusesparty per­
a contract within the ofform statute frauds. 9 N. H. Rep.

298, vs. Where an infantLuey rescinds or avoidsBundy.
contract, reason ofby mayhis his the otherinfancy, party

the he if in hisgoods acquired by it,reclaim remainthey
447,9 N. H. vs.Fitts Hall. These casesRep.possession.

illustrate this andsufficiently it is notdoctrine, tonecessary
it farther.pursue

that theAssuming of invalueacknowledgment received
beinstrument as amay ofregardedthis conclusive evidence

consideration, this contract was not Itrescinded.pecuniary
an still incontract, butopen force, which the defendantis

tofailed fulfil.has The rule in such cases that theis, plain-
should declare the contract, unlessupon itsby perform-tiff
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on aanee his mere re'mainspart duty for the payment of
the inmoney defendant, which caseby he may resort to the

;1general counts.appropriate 342­338,Pl. 14Chitty’s
;R. 326,Johns. vs. Smith­ 7 Johns. R. 132,Clark Tuttle

vs. Mayo.
aBut mere toduty did notmoney exist here.pay The

of the defendant was topromise aperform act.particular
For the thenon-performance, is entitled toplaintiff damages.
This would be ifexceeding clear, no sum had been instated
the instrument. Had the been to deliver certainpromise ar­

ofticles wheelwright work, the counsel wouldplaintiff’s
notprobably contend that the action could be supported.

The would bedamages and the ofuncertain, form action al­
Buttogether if the sum mentioned isinappropriate. not

to bemoney but is the measure ofpaid, merely value of the
to be itdelivered, does not seem to affect theproperty prin­

In a to a forsheriff, areceipt goods ifciple. attached, value
that is held to bestated,be conclusive theupon be­parties,

it is there to fixcause the value. 3put N. H. 299,Rep.
inDrown vs. Smith. contracts to aPerhaps pay certain

insum thearticles, sum is thespecific trueexpressed meas­
ofure It has beendamages. held, in cases where the speci­
articles were tofic be received at a certain that theprice,
was tonot be reduced theysum because were of less value.

152,R. 411,5 vs. 5 393,GleasonCowen’s Wend.Pinney;
; 3 vs.in error­ Conn. R. 58,S. Brooks Hubbard.C.

is that in of thisIt cases theapparent, description party
sustain the sum themay damages beyond byexpressed non­

of thedelivery articles. If he is to theconfined sum men­
intioned the it is isnote, because he entitled toonly recover

no more in than the value of the to bedamages de­property
and that thelivered, sum mentioned furnishes conclusive

evidence of that this isvalue. But not clear. It seems the
defendant could not the 3money into court. Bos.pay Pul.&

vs.14, however, it be so in thisIf,Strong Simpson. case,
is,the still, a contract forwriting furnishing wheelwright
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that it shouldhad to requireand thework, arightplaintiff
thefor non-per-is entitled to damagesHebe performed.

toan act which the defendant per-formance of stipulated
that does not changeare liquidated,If those damagesform.

of the remedy.formthe
de-bemayof this characteris that contractsIt sufficient

without the consid-in the of notes, statingclared on manner
sufficientlythe declaration simple,renderseration. That

to confusion.to it tendsbeyondand go
said,it, 52,H. was6 N.vs. Rep.In C­hickering Greenleaf­

a note for a certain sum,thatof thein the course opinion,
afterthe defendant mightin any possesspropertypayable

a count forevidence underwould not betwo years, proper
the extended examination nowhad andreceived,andmoney

of theus of the correctness principle.made satisfies
Verdict set aside.

vs. Wilkins.Moore

tois be taxed in the of his andAn individual or not wherehome;domicil,place
residing havingis for a mere a home inhe personally temporary purpose,

othersome place.

to an engagementin 1836 with his to underThe went wife,H., reside,plaintiff
hishavinga and the time went with wifeto there for ; expired,preach year

In thea about the middle of March. coursein onto her father’s J3., visit,
commencinghe made an to a inengagementthat month M.,of preach year

in M. on the first of tofirst Sabbath and went toon the AprilApril, actually
remaining longerhis a few atengagementthat wife her;commence days

completingfor of hisreturningand he there the aftervisit;purposefather’s,
no hebeingboth resided in M. There evidence that had inten-which any

inten-returning to nor that he had home orof H., elsewhere,tion any any
engagementto other after the of his atgoingof terminationtion placeany

ahad domicil in on the first of and washe that townMthat April,
taxed there.lawfully

horse,for and theTeespass, seizing detaining plaintiffs
heuntil paid $35-53.


