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Dearborn v. Dearborn.

in thatorder he a onmaintain suit the tomay judgment,
the of thecompel and and thatpayment remainder, interest;

this cannot beright defeated a of a less sum thanby tender
the amount of the and the interest.judgment,

If such be the the incase, this instance le-plaintiff might
thegally collect interest hison re-judgment. moneyThe

ceived didby him not, therefore, thefully indemnify witness.
fullThe amount of and to the time ofinterest theprincipal

admission of the witness to should have beentestify, tender-
anded, amountany farther that incould ac-any probability

crue the of theduring suit.pendency present
A sum short ofclearly this amount was in theplaced

hands of the witness. He therefore was still interested, and
was to As histestify.incompetent wastestimony received,
the verdict must be aside,set and a

New trial granted.

Bradley vs. Obear.

aregoods by purchase, through repre-Where obtained a effected the fraudulent
vendee, may contract,sentations of the the vendor rescind the on the dis-

fraud,covery goods.of the and reclaim the

If, however, rescinded,vendee,the fraudulent before the contract is sell the
purchaser, consideration,goods notice,to a bona for a valuable withoutfide
a goodthe latter will obtain title.

vendee,creditor of the fraudulent whose debt existed at theA time of the
contract,purchase, prevent rescinding bythe a merecannot the vendor from

thereby rightobtain a better ingoods,attachment of the as he cannot the
than that his debtor.goods of

subsequent creditor, supposed given uponcreditmaya who be to theBut have
vendee, if heownership of the hold the attachapparent may goods, them

byis thebefore the contract rescinded vendor.
made, vendee,by a inquestion purchase fraudulentlya was an-Upon a whether

; hetending to show thatinsolvency fraudulentlyof evidenceticipation his
time, bysame ofthe means similarpurchased goods,other and similar about
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pretences, may having tendencybe admitted a to intentshow hisiraudulenty

consideration,in the case under .^

in one L.Replevin, for a horse. AlbertPlea, property
hisand the of the asMerriam, horse,avowing taking prop-

the on a writaserty, by defendant, sheriff, againstdeputy
with aMerriam, 30, 1837,November traverse.

andin the issue.plaintiff,propertyReplication,
of the andwas thehorse formerly property plaintiff,The

on a21,to November creditMerriam, 1837,sold himbywas
at Lowell, Massachusetts.days,thirty-nineof

was attachedmostlythatwas Merriam’s propertyprovedIt
and in Decem-failed,that he abscondedOctober, ;in 1837

to showwas thatoffered, tendingand evidence1837ber, ;
the horse to bywas induced to sell Merriamthe plaintiff

tothat he was ablefraudulentfalse and representationshis
insolvent and un-that he wasknowinghe wellhim,forpay

toable pay.
if believed thethe thatjury, theyinstructedcourtThe

hisMerriam,to the horse to byinduced sellwasplaintiff
as to his toability payfraudulent representationsandfalse
that he was insolventthen well knowinghesame,thefor

saleand not to the wasto intending pay,unable pay,and
was entitled to recover.and thelaw,in plaintiffvoid

inthe defendant county,was attached byhorse thisThe
andsent Thehad been Merriam.by plaintiffhewhere

of the sale.in at the timeLowell,residedMerriam
of and hisMerriam,intentto theorder fraudulentproveIn

offeredthe evidenceinsolvency,of his plaintiffknowledge
theat aboutDanvers, Massachusetts,to show thattending

of another1837, Merriam obtainedDecember, per-of10th
fraudulentsimilarby representations;similar property,son

ad-but the evidence wasobjected,the defendantwhichto
mitted.

de-found a for the theverdicthavingjury plaintiff,The
of thea new on account admissiontrial,moved forfendant

and for misdirection.this testimony, allegedof
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defendant,for the thatPreston, contended, theFarley if
atsale, was not and that itmost, voidable, couldonly void;

not be theafter the attachment defendant.avoided, by They
cited 4 Thornton;Mass. R. vs. 5 D.405, E.Hussey if
175, vs. vs.Patrick■; 184,Parker Pick. R. ;2 Somes Breioer

;185,10 Johns. R. vs. 17Jackson Mass. R.Henry 110,
Sumner;vs. 4 345,Greenl. R. vs.Gilbert Hudson.Lanfear

P. V. theClark, G. for cited 15Sawyer, plaintiff,if
;R.Mass. vs.156, 359,Gerrish Ditto BadgerBufiinton

vs. 13 R.Johns. 434, Hand;Palmer vs. 4Phinney;
R. 306, ;Greenl. vs.Seaver Ditto 172,Dingley McKenney

vs. 235,3 Johns. R. Matthieu;Allison vs.Dingley; %
378,Stark. Ev. Tit. Coin.

to wellParker, C. J. It seems be thatsettled, where
are obtained aby which isgoods effectedpurchase, through

the fraudulent of therepresentations vendee, the vendor may
therescind on the ofcontract, discovery the andfraud, re­

claim the 15 R. 156,goods. Mass. vs. ;Gerrish­Buffinton
306,4 Greenl. R. vs. 3Seaver Dingley; Johns. R. 233,

vs.Allison Matthieu.
after theIf, such fraudulent vendeepurchase, makes sale

the a thirdof to whogoods person ; purchases without no­
a valuabletice, bona for consideration the lastfide, ; pur­

will obtain a title.chaser good 185,10 Johns. R. Jackson
;;vs. 15 Mass. R. 158­ 5 D. E.Henry­ 175. But a&

who thecreditor attaches as the of thegoods, property fraud­
inulent does not stand thevendee, same situation. He can

claim in the thanno:greater right goods the debtor had, un­
less he has the adebtor eredit undergiven such circumstances

hethat be to havemay reliedsupposed theupon possession
of the as furnishing evidence that theproperty, debtor had
the means of inor, other he; words, unlesspayment may
be to the a creditgiven on thesupposed partyhave faith
that he was the owner of the theandgoods, fraudulent pur-
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thus achaser has obtained false credit of theby means goods.
In vs. 4 JusticeThornton, 405,Mass. ChiefHussey R.

intimated an had of theParsons that the demandsopinion,
creditors while the were in theoriginated goods possession

athe thatof so that it bemight fairlypurchasers, presumed
credit was have heldthem, the creditorsgiven mightfalse

Hudson,the in R. 345,And vs. 4goods. Gilbert Greenl.
the court that where were meansheld, bygoods purchased
of fraudulent made the therepresentations by buyer, party

could avoid anddefrauded not the claim thesale, goods,
an creditor of the fraudulentagainst attaching purchaser,

whose debt accrued to the think thissubsequent sale. We
well stand. the does not hismay If reclaimprinciple party

until the fraudulent theproperty purchaser, having open,
visible has contracted betheyotherpossession, debts, may

to have been of a creditcontracted reason falsebypresumed
the of ifby the owner and suchgiven ;appearance being

has before theattached,creditor contract is therescinded,
not fall on theloss should innocent who credit; gaveparty

faith one who hadthat the of underupon possession goods,
actual contract of was insale,an fact the real owner.

does notBut it here that the which theappear upondebt
defendant made the attachment, or of accruedit-,any part

to thesubsequent and not toby Merriam, this is bepurchase
defendant,The unless he is a subsequentpresumed. creditor,

can stand in no better insituation, this than Mer-respect,
riam wouldhimself have had thedone, action been brought

him.against
thatThe evidence Merriam another aboutpurchased horse,

the same withtime that which is the subject suit,of this by
ofmeans similar fraudulent waspretences, rightly admitted,

as. some to show hishaving tendency fraudulent intent in the
case. 4 172,Greenl. vs.present DittoMcKenney Dingley;

3 R.;320­ vs.;Johns. 233­ Whittier ante 291.Varney,
theJudgment plaintiff.for


