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vs. Breed.Peaslee, Admr.,

continued, byjointWhere the a isliability promissoryof one maker of note
;partial payments remedy holderyears againstwithin six but the of the the

limitations;byother is barred the of debtorstatute the who continues liable
other,may, notwithstanding, a contribution he hasrecover from the when

paid the debt.

for the as administra-Assumpsit, bymoney paid plaintiff,
and histor, by Israel Peaslee. The writ was datedintestate,

28, Pleas,1837. the and theSeptember general issue, stat-
ute of limitations.

in aThe evidenceplaintiff gave note, thesigned by de-
fendant, and the intestate, dated Oct. 22, for1827, $1172-48,

to orOlney order, onThompson, demand andpayable inter-
“the note theest. On were following indorsements : One

“interest”year’s ; 2 mo. 18,(without 1830, indate) $65,
ofof 21interest; 1831,10 mo. interest topart this date 17;

1833,mo. interest to ofof 10 this22d month.”
was allIt that the indorsements onproved the note, except

were inthe the intestate’ssecond, hand writing. The sec-
ond indorsement was in the hand ofwriting Thompson. All

indorsements were on thethe note before the first Thursday
of when it wasJuly, 1835, to andpresented allowed by the

on the intestate’scommissioner estate and the; plaintiff paid
a to adividend,Thompson decree ofpursuant the court of

of on the$833-22, 25th ofprobate, day July, 1836.
onThe theplaintiff, trial, claimed oneonly half of the

ofamount the two last indorsements on the note, and one
ofhalf the dividend with interest onpaid, those sums.

these facts a verdict wasUpon taken, by forconsent, the
subject to the of thisplaintiff, opinion court; judgment to

entered thereon,he or the verdict to be oramended, set aside,
as the shouldcourt determine.

Farley, Sawyer, for theEmerson, defendant. The
notis entitled toplaintiff recover. if heOr, heis, can main-

vol. x. 62
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tain, indorsed onlastthe action for half of the two sumsonly
1833,22,the Octobernote. The defendant was discharged

H, Exeter124,theby statute of limitations. 6 N. Rep.
cannothedischarged,he was thenBank vs. IfSullivan.

be to afterwards.liable contribute for what was paid
on theit ismaintained,an actionWhere for contribution is
of thefor the benefitthat the has beenground money paid

notcouldPayment2defendant. on Contracts 179.Com.
ei-defendant,thehave been enforced by againstThompson
benot, therefore,in or at law and there couldequityther ;

madethe in thebenefit toany defendant, paymentpossible
of thethe as the decreeadministrator, underby plaintiff,

mayof indorsements, theycourt to the twoAsprobate.
beenhavingmoney paidon different Theground.stand

to con-answerabledefendant was he bewhen the liable, may
of sums.tribute his share those

the caseis notforBroten, the ThisAtherton plaintiff.&p
bemustone of theby signers, pre-aof Asurety. payment,

claimthe other.with the consent of Theto besumed paid,
cause ofThethe in time.to commissionerwas presented
thetime of de-at thenot barred the statutebyaction was

of estatesfor the settlementand the statutePeaslee,cease of
in270,//. isvs. 3 N.it. Greenleaf, Rep.extended Odlin

to recover.is entitledshow that theto plaintiffpoint,

J, inthe interestintestateWhen theC.Parker, paid
asnote,liable on thethe defendant was1833,and in1831,

of theof action arose in favoras and a causehimself,well
action washalf of those sums. Theto recover oneintestate,

offrom time when the firstsix theyearscommenced.within
becan raisedand of course no questionsums wasthose paid,
suit,a hadhave maintainedthem. The intestate mighttoas

270, Crosbyvs.lived. Greenleaf;he 3 N. H. OdlinRep.
ante 318.vs. Wyatt,

question whether,other of case raises thethepartThe
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when one of oftwo a note ismakers the stat-bydischarged
liable,ute of otherlimitations, and the remains and thepays,

latter is entitled to of the arecover former contribution.
vs. Mc­ Exr., N. H. was anSibley Allaster, Rep.(8 389,)

action tobrought moneyrecover The waspaid. plaintiff
on asurety note thesigned by defendant’s intestate. The

creditors to the note toneglected the executor forpresent
thanmore two itsyears, although existence was mentioned

within that time. The afterwards theplaintiff note,paid
and his action to recover thebrought amount. The execu­

contendedtor that all to recover the note of theproceedings
estate were barred the to theby neglect it—thatpresent surety
was andthereby could not make hisdischarged, voluntary

a of action. It was heldground that the omissionpayment
call the forto executor was mereupon payment, neglect to

the which would notagainst principal, theproceed discharge
if iteven had continued so thesurety, thatlong remedy

the barred—thatwas the continu­against principal plaintiff,
andwell that he had aliable, rem­ing might pay, thereupon

to of therecover the estate amount heedy had Thepaid.
in casethat whetherquestion was, the Avassuretyprincipal

itand far has nonot thus here.discharged, Noapplication
ifAvas thethatentertained, surety liable,doubt continued he

the to ahad directright recover, notAvithstanding remedy, by
creditor, estate,the Avasbarred theagainst bythe provisions

thatthe statute no action should be sustainedof anagainst
or unless the demand avesadministrator,executor exhibited

two the ofyearsAvithin from original grant administration.
this latter case athat bears toanalogy thispoint strong ;Upon

Aveare of the case isthat in this Avellplaintiffand opinion
to for amountentitled the his intestaterecover, by afterpaid

to the thewhen, accordingthe facts stated inperiod case, no
could have thebeen sustained directlyaction against defend­
theant, of the note.by payee

theWhen and theintestate, defendant,plaintiff’s signed
note to there Avas anthe Thompson, implied promise,
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of sumto other one halfeach, anyon the. of thepaypart
on thethat other note. Thismight lawfully prom-the pay

estate madewhen theise was a subsisting implied promise
intestate,of thePeaslee, havingThe liabilitythe payment.

when orhe,time to timecontinued from ;been by payments,
in fa-orfavor,a cause of arose in hisactionestate,his paid,

on thatdefendant,of his theadministrator, prom-vor against
the circum-this in no way byise. is affectedliabilityAnd
the defend-could not havethat compelledstance Thompson

to whenhave both theto He could compelled pay,ant pay.
and1831,were made in ;1833by Peaslee,paymentspartial

out ofof the of the debt, arisingrecognitionand meansby
had nothus when Peasleemade, defence,those payments,

to the case out of thefurnished evidence takewhichand
a of thehim,as to could enforceThompson paymentstatute

his estate.fromremainder
toof action which accrued the as Peas-cause plaintiff,The

notthis last is affectedadministrator, byupon payment,lee’s
or at thatcould, not,whether couldThompsonthe question,

thean.action the note.defendant,against uponmaintaintime,
in like that ofin this is,case, principle,respect, CrosbyThe

the al-circuit,in Strafford,decided upon presentvs. Wyatt,
is immaterial whetherin other Itdifferentthough particulars.

ofevidencebywas continuedliability partial pay-Peaslee’s
liable to theat a when he was whole,made time payments,

of further orwith no disclaimer liability,accompaniedand
a The administratorit was continued by judgment.whether

ofon an entire different the de-this action promisebrings
he made to onefrom that which arisingThompson;fendant

law but not atransaction,of from samethe prom-by operation
is to anthe same There barnothingparties.ise between

on this promise.action
was at timeanythat Peaslee dischargeditHad appeared

and that orhe,the of limitations,of statutethe operationby
of theto avail himselfrefusedthat,administrator, afterhis

atnothe couldwhichmoneyvoluntarily paidanddefence,
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the time be to that would have acompelled pay, presented
differentvery case.

On the facts of this the ofcase, Peaslee was at allliability
times and the as to taken out of thecontinued, case, him,

of the not newstatute of limitationsoperation ; by any agree-
or anment, assent to new notby contem-any agreement,

the but aby originalplated contract; by part performance
what was inof the contract itself.original Thestipulated

defendant, cannot thattherefore, object Peaslee paid wrong-
or that thefully, does not come within thepayment implied

topromise contribute.
on the verdict.Judgment

Mr,Memorandum. Justice Green retired from the bench
March attained the of7, 1840, having age seventy years.

John James wasGilchrist, Esq. an Associateappointed
Justice, March 1840.17,


