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the statute of a aagainstUnder warrant in the5,1834, forJuly private militia,
of athe collection for while onfine, couldimposed refractory conduct, duty,

be issued untillawfullynot the of fifteen after theexpiration days uponday
the fine was incurred.which

an groundorder to avoid the that itIn was done under ofact, menaceupon
it must that the ofmenace was an unlawfulimprisonment, appear imprison-

and that the in fear of andment, was inducedputparty imprisonment, thereby
do the act.to

Where the of a militia issued a forwarrant the collection of acaptain company
at than heearlier was law authorized to issuean it infine, by it,day placed

the hands of the clerk for and went with him to the of abodeservice, place
clerkof the where the informed the in the of thesoldier, latter, presence

go jail;that he must it or to and the soldier borrowedcaptain, pay thereupon
of gavethe the for the and his note for the amountcaptain purpose,money

in an action to the that itrecover must be submitted to jury—Held, anote,
to determine this settlementwhether was the fear ofprocured by imprison-

with instructions that if it was the being illegal,warrant thement, so, note
was void.

agreementThe court will not enforce an for the rendition of judgment, on a
it thatcase where is the themerits of case notsaved, have beenapparent

tried but dischargewill the and; order a new trial.fully case,

Assumpsit, a note of the datedupon promissory defendant,
2, for toMay 1838, Gardner¡$2*83, orpayable Wheeler,

on demand.bearer,
was aThe action commenced before of thejustice peace,

and was carried to the court ofby commonappeal Onpleas.
trial there it that thethe at the andtime,appeared plaintiff,

the wasnote was of a ofbefore, executed, captain company
in the sixth in which the defendant wasinfantry, regiment,

a aAt of said on theprivate. company training company,
1st ofday the and dis-May, fordefendant, being refractory
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a of andon was ordered to fine ;obedient payparade, $2'00
issued his warrant for thethe theon second of May plaintiff

tothe same saidof the and committedfine,collection
and;clerk theWheeler, theywho was of company proceed-

of it.collectingfor theed together, purpose
at in told thedefendant was work his field. WheelerThe

and theto collect a of him,that he had come finedefendant
ittold him he mustread the warrant. Wheeler payplaintiff

washe no arrestwait;to and that not butjail,or couldgo
of thethe moneydefendant borrowedmade. The thereupon

and tookhanded it theWheeler;and to plaintiffplaintiff,
thefor sodefendant, moneyin of thecontroversy,the note

the taxedthe amount of the fine costsborrowed, being and
theon warrant.

that the was is-defendant contended warrant illegallyThe
and the note obtained duress.sued, by

thetaken,was forconsent, judgmentverdict by plaintiff,A
andor the verdict set asidethereon, judgmentbe enteredto

thisthe to the ofdefendant,entered for according opinion
the case.foregoingcourt upon

for theWilson,Mead plaintiff.&

for theChamberlain, defendant.Edwards &■

inquestionThe which arises thisC. J. firstParker,

was issued.is, lawfullywhether the warrantcase
that if non-of 3, 1829, enacted, anystatute JanuaryThe

ofbe offenceguilty anyor shouldcommissioned officer private
thefine,was it should be dutywhich the actby bypunishable

the of the to which the belonged,of clerk offendercompany
days,after the of and within tosixtyfifteen days,expiration

whoto of thejusticea some waspeace,exhibit complaint
was to be serv-summons,to issue a whichrequiredthereupon

the ofdays dayed the at least seven beforeupon respondent
him, and notrial. If was renderedjudgment appealagainst



496 CHESHIRE.

Alexander Fierce.v.

and hewas for the of two totaken, neglected daysspace pay
the and an executioncost,fine be issued. N.might H. Laws

a414. the same act non-commissioned officerorBy private,
orwho was disobedient while on atrefractory duty any regi-

mental muster or was made liable to atraining, finecompany
of two dollars.

of the statute of4th section July 6,1833,The provided
orthat all fines for ofdeficiencynon-appearance, equipments,

under of which aact,incurred record should have beenany
levied distress andbe the sale ofbyshould the delin-made,

warrant under the&c., hand and seal ofby thegoods,quent’s
or and thecommanding officer; 5th that noenacted,captain,

bewarrant should issued aftersuch should havesixty days
until after thenor fifteen whichdays day anyelapsed, upon

that theincurred,be havedelinquentfine timemight might
if he hadexcuse,make his andto The 6th sec-any. 7th

the form of thetions and theprescribed warrant, designated
of the fine.appropriation

act ofsubsequentthe ifBy July 5, 1834, any non-commis-
or shouldsioned officer private orprove refractory disobedient,

to fine of two dollars&c.,hewas paya for each tooffence,
and inbe collected theappropriated same manner wasas pro-

the andvided for collection of fines theappropriation by 4th,
and sections of5th, 6th 7th the act of 1833. Fines for re-
conduct andfractory this lastdisobedience, are, by provision,

“in theto be collected same manner” as fines for non-ap-
and ofdeficiency and wepearance equipment are ofj opin-

ion that this andto,applies includes the time in which the
is towarrant be as wellissued, as the mode in which it is

to beafterwards executed. Were it itotherwise, would be
the of thein to issue hispower captain warrant for the col-

forthwith,lection which is to the usualcontrary course of our
law.

it be that itIf is not thesupposed defendantprobable could
anhave offered excuse which would have been theaccepted,

a finehaving hiscaptain imposed ownupon orview, upon
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evidence—still the havesatisfactory mightdefendant thepaid
fine within andthe this is one of thedays ;fifteen reasons

thefor in thementioned statute ofdelay, The war-1829.
rant, was issued.therefore, illegally

The next question is, whether the settlement was procured
duress. The case that there was noby finds arrest. There

was no actual force the defendant.imposed upon But this
notis in order to constitute duress.necessary There bemay

duress if aby are ofmenaces, they character to as aoperate
and to the undercompulsion, put party sufficient restraint.

The books are not asclear to whatvery amounts to duress
by menaces. A in Blackstone would lead to the in-passage

that toference, duress,in order constitute minas, thereper
must abe threat fearcausing of loss of life or limb. 1

“Black. Com. 131. But Coke Inst. a man(2 says, shall483)
avoid his deed for ofmanuas albeit heimprisonment, were
never : for a man shallimprisoned avoid ownhis act ma-for
nuas in four : 1, For fear of lossecases,,viz. of oflife; 2,
losse of of3, and ofmember; mayhem ; 4, imprisonment;
otherwise it is for fear of battery, which may be very light;
or for of hisburning orhouses, ortaking away ofdestroying
his or thegoods, like, for there he may have satisfaction by

ofrecovery damages.”
is not atnecessary,It this totime, consider the ofpropriety

the distinction made abetween threat of andimprisonment,
a battery,of &c.

is not sufficient,it in orderBut to avoid an act done, that
ofa threat was made atimprisonment the time when the

was done. anact individual,If ahaving legal demand
another, callshould him foragainst upon and in thepayment,
ofcourse him tourging with hiscomply shouldobligation,

that ifhim he did nottell the debt he would sendpay him
andto he shouldprison; makethereupon thepayment;

could benotmoney recovered back on account of this me­
H.nace. 3 N. 508,Rep. Richardson vs. Duncan. hav­If,

demand,a not heing due, should call hisupon debtor for
von. x. 63
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awitha note,did not givethat if heand threatensecurity,
have himand imprisoned,wouldhesurety, process,procure

of duress.not be a casethis ormight might
andwith lawfulbe menaced imprisonment,A mayparty
im-with unlawfulbe menacedhis act be He maybinding.

to suchwithout 'regardand still act voluntarily,prisonment,
otherbut for reasons.menace,

ofof menaces im-on theorder to avoid the act groundIn
unlaw-menace was of anit must that theappearprisonment,

was in fear im-and that the offul party putimprisonment,
ofand reason thebythe inducedmenace,byprisonment

to do the act.fear
the de-issued,this the warrantcase, having unlawfullyIn

to jailto the that he must or goclaration defendant, pay (by
that he was to be com-which it was to be understoodfairly

as a ofmitted on that be menace anmay regardedwarrant.)
it does not followunlawful But necessarilyimprisonment.

had beenhe settled in of this. A fine as-consecpiencethat
he well was in thesessed as knew. Itagainst him, power

the of toof at the fifteen issue adays,captain, expiration
itwarrant and the unless wasfine,collect beforelegal paid

not this.that time. The defendant could And heprevent
from thesesettle,have been induced to considerationsmay

and others with and not because he hadconnected them, any
fear of on the warrant. Hebeing might,imprisoned per-

have the to theclaimed fine withoutright only,haps, pay
fees on the but fees amounted tothe awarrant;paying

sum and he have chosen to borrowonly, maysmall the
and rather than havethat, farthermoney, contentionpay ;

the ofafterwards, others,and hesuggestionupon may have
this Or he have been inchanged may fearpurpose. put of

andan immediate settled under theimprisonment, influence
is,of this fear. this must beHow submitted to the jury.

is a fact we cannot infer from what is foundIt theby case
before us.

As to the fact that the wasmoney we think thatborrowed,
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nomakes hacl indifference. If the been no wayplaintiff
withconnected the andof the the declara-issuing warrant,

tion that the bedefendant must or committed it would;pay
be a sufficient answer for to show that the washim note

for a loan of a hadgiven to demand which he nomoney, pay
reason to was if there wasBut hesuppose illegal. duress,
must be as a to it.regarded He issued theparty unlawfully
warrant which was exhibited on the occasion. He was pre-
sent thewith and whatheard was said. is not aclerk, It
sufficient answer for him to that he loaned theallege money
to the todefendant, enable him to extricate himself from an
unlawful arrest ormade his from aby duresscommand;

ofby menaces a inand fear, occasion-imprisonment, putting
ed the exhibition ofby his unlawful and a threatwarrant, of

it, andwhich he stoodexecuting by witnessed.
The was the inquestion is, defendant fear of an un-put

lawful and did he settle and theimprisonment, give ornote,
borrow the and inmoney the ofgive note, consequence that
fear ?

The case comes under an which the courtbyup agreement
are ifauthorized, the verdict not sustained,is to enter judg-
ment for the dodefendant. But we not enforce agreements
of this where it is that thecharacter, merits of theapparent
case have not been tried. theshall, therefore,We set aside
verdict, the anddischarge send the action to the com-case,
mon for apleas,

New trial.


