
505TKLtAI,JL'I.Y 18!ü.

Jaffrey vs. Cornish.

in order eighththat a in modegain a settlement thepauper may prescribed by
“the act of the 16th of thatwhich he shall allDecember, 1828, requires pay

taxes legally thatit be shown the tax wasmustassessed,” actually paid.

negotiableA a discharge preexisting,note is not of a unlesspromissory debt,
there be an itagreement to inreceive thereof.express payment

And where a agave negotiable toanote for the amountperson town,promissory
a taxof assessed against it was held that athe note was not ofhim, payment

the within the ofmeaning givetax, the so as to ahim settlement instatute,
that town*

Nor would it be a of if itthe even had been toagreedpayment tax, expressly
be inreceived payment.

Assumpsit, to recover the sum of the$>67-00, byexpended
town of for theJaffrey, of P.Julia Newell and hersupport

fromchildren, the second ofday November, the1838, to
twenty-ninth ofday January, 1839.

wasIt admitted that the and her childrenpauper were
to the town ofchargeable Cornish, unless her husband, Jacob

hadNewell, acquired a insettlement the town of Jaffrey by
residence and of thetaxes for term ofpayment seven years
in in thesuccession, modeeighth theby act of theprovided

of16th 1828.December,
Newell resided in from theJaffrey year until1822, the year

for1834, taxed his andbeing estate thepoll during whole of
that The taxes him forperiod. theagainst year 1828 amount-

to the ofed sum On ofthe first day January, 1831,03-24.
taxes for thethe notyear 1828 been hehaving paid, hisgave

note for the amount ofpromissory thenegotiable taxes, pay-
to ofable the town andJaffrey, thethereupon collector of

taxes, direction ofby selectmen,the crossed his name upon
list in histhe in the manner inpossession, which the names

those wereof hadcrossed who their taxespersons to thepaid
collector.

was that in the anyear 1835,It proved, examinationupon
the of the town ofof thisJaffrey, withpapers note, some
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se-thedestroyedthe byother to wastown,belongingpapers
worthless.lectmen, as

atshow that sometosome tendingThere was also evidence
thetonote wasto the amount of the paid1835priorperiod

Newell.town, by
the note,the ofthe that givingcourt instructed jury,The
collector,thebythe out of the name of Newelland crossing

forthem to findnot of the tax and directedwere ;payment
afterwardsthe note wasbelieved thattheythe unlessplaintiff,

actually paid.
de-thewhicha for thereturned verdict plaintiff,The jury

ofof the instructionsto set aside onfendant moved account
the court as aforesaid.

note,thisofthe The givingfor defendant.Handerson,
hasthe Itof tax.the wascircumstances,under payment

a negotiableMassachusetts, givingin thatbeen heldalways
itwhetheris of that debt,for debt,an existing paymentnote

ornote,the not. Whit-time ofat theagreed givingis so
R. 231 Thacher;4 Pick.als.,Williamsal. vs.comb ifif
vs. Mass.7Tyler,5 Mass. R. GoodnowDinsmore, 302;vs.

vs.143R. Fowler;vs. McGee 6 Mass.als.,41; Maneely if
Bush, 21 Pick. R. 230.

notdoNew-York,inin the andEnglish books,The cases
note,athat negotiableso far. doctrine there is,Thequitego

theof pre-is to held asbereceived as paymentpayment,if
theor Andthe note not.debt,vious whether be ever paid

debtof aof a account priornote onnegotiableacceptance
of 3 on Ev.evidence satisfaction. Starkieis prima facie

11Mann,vs.note, cited;and cases there1089, Wetherby
vs.72;vs. 5 Johns. JohnsonBarber,Johns. 518; Toby

3Weed, Mitchell,9 Johns. 310 Drake vs. East; 251.
it held inBut is whether the law as Massa-be,immaterial

thisas in the cases so far aschusetts, regardsor last cited,
thecase. It is clear that note not as collateralwas received

orsecurity for the tax. The by erasure,tax was cancelled an
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the andcrossing tax the note wasupon list, taken in lieu of
it. There was no ofabatement the tax. And it cannot be
doubted that an of thearrest hisNewell, by collector, upon
warrant, after the wasnote havewould beengiven, illegal.

Edwards, on the same side.

Wilson, for the plaintiff.

J.* inThe thisonly question case whetheris,Gilchrist,

the tax of toassessed Newell in the-24, town of JafFrey,$■3
in the 1828, has beenyear is inIt thepaid. provided, eighth

ofclause the first section of the theact of of Dec.,16th 1828,
£ianentitled act to the settlementrelating of paupers,” (N.

!1H. Laws ed. of that300, any of the of1829,) person, age
who shalltwenty-one years, hereafter reside in town inany

this state, and, taxed for his for the term ofbeing sevenpoll
inyears shall allsuccession, taxes onassessed hispay legally

said,and estate the shall be anpoll inhabitant ofduring term,
said town.” And the court instructed the thatjuryhaving
the note was not to be considered as of the tax forpayment
the theyear 1828, the ofquestion whether instructionarises,
the wascourt correct.

has beenIt held for in to be amany years, Massachusetts,
of that apresumption law, note,negotiable promissory given

for the amount of a debt asdue, thereof,operates payment
theunless from the ofcontrary facts the case. In theappears

onearliest case thisreported Thacher vs.subject, Dinsmore,
“299,5 Mass. C. has settledParsons, J., says : beenlongIt

law in thisas that astate, in conside­negotiable note, given
of aration contract debt is a ofdue, thesimple discharge
contract.” This doctrine in theis casessimple recognized
to the counsel for the inbyreferred and alsodefendant, Chap­

Johnson,vs. Durrant, 10 Mass. R. vs.man 51­ 11; Johnson

* C. did not sit.Parker, J.,
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But268.als., 12 Pick.vs. Bodwelland Wood;361­Ditto &
McGee, 6ofin the case Maneely vs.says,the same judge

“ bynote givenalaw, promissoryat common143,R.Mass.
is dis­nodebt,a subsistingto to hisdebtor,a creditorpay

of the debt.”charge
from thetherefore, onlyauthority,theirderivecasesThese
in themdoctrine containedand theMassachusetts,inpractice

at common law.to be recognizedthere assumedis not
in vs. Hil­Maine, Wisebeen establishedrule hassimilarA

and;4vs. 177ley; Smyth, Shep­435­ Homes4ton, Greenl.
considers thisJustice Westonof these cases Mr.the formerin

law that onedoctrine,to the commonas an exceptionrule
another.discharged byis notcontractsimple

ain that bill ofuniformly held, England,beenit hasBut
of itself no of adischargeisnote, pre­orexchange, promissory

1Mundal, 124,of Salk.the case vs.debt. In Clarkexisting
“ in of adischargea bill shall never go prece­thatsaidit is

of that itthe contract should beit bedebt, partdent except
Holt,Evans, 928,1 Ld. C. J.,in vs. Raym.And Wardso.”

“ there is a debt;whereis no precedentpaymentsays: paper
it in­in is alwaysa note is given payment,suchwherefor

under this condition —to be ifto be taken payment,tended
thereon in convenient time.” And thebethe money paid

bound to it forthe bill was notreceiving present pay­creditor
of its the 3bynotice dishonor. But St­at.orment, give &

inof such a satisfaction7, the bill9,ch.Anne, acceptance4 §
ifcreditor,to the he dobe deemeda debt shall paymentof

of it.his due course to obtain Andnot take payment upon
ofthat the of a de­security equalacceptancethe principle

of a it wasdebt, held,is no former inextinguishmentgree
that aBarnes, 9,vs. 1 note cannotBurr. promissoryRoades

in an action on a acontract,bar to thoughbe pleaded simple
it debt.because the In Kearslakemay, extinguishesbond

it that a513, held,5 to bevs. T.R.Morgan, appears special
in or­to receive a bill in issatisfaction, necessaryagreement

it R.Maxwell,der to make In vs. 6 T.payment. Puckford
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the defendant been arrested for52, ahaving debt, gave draft
thethe and that heamount, agreedfor ofpart plaintiff should

out of draft wascustody.be Thedischarged dishonored,
and the defendant was arrested the sameagain upon affidavit;

toand it a motion thewas defendantheld, dischargeupon
billout of that if the which is incustody, given dopayment

turn out to be the itnot productive, receiving may con­party
it a act as if noas and such bill had beennullity,sider given.

it thatOwenson vs. 7 T. R. was held ifMorse, 64,In the
orof take notes bills for withoutthem,seller goods agreeing

to run the risk of the notes and the notesbeing turnpaid,
out to be worth this will not asbe considerednothing, pay­
ment. And in vs. B. it is373,6 saidC.Camidge Allenby, &

and deliveredby notes,that bills asHolroyd, J., satisfaction
of a do not in asdebt, satisfaction,general operate unless

turn outthey to be valuable. Knox vs. 2 159.Whalley, Esp.
a note has beenWhere, however, negotiable given, the

in an actioncannot recover for the originalplaintiff demand,
unless he the or itinstrument, in hisproduces proves

or shows that it hascontrol,or been destroyed.possession
vs. 4 ;159­ Hadwen vs.Dangerfield Wilby, Esp. Mendizabel,

10 Moore 477.
same beenThe have in New-Yorkprinciples recognized

ain series of decisions. Where along notenegotiable has
for a contractgivenbeen thedebt, re­simple plaintiff may

cover on the if hecontract, shows the note tooriginal be
or it onlost, and cancels the trial. Holmes vs.produces De­

1 it is in theJohns. 34. And casesaid, ofCamp, vs.Tobey
“ aBarber, 5 ruleJohns. to be well and72, settled, repeatedly

in this thatrecognized court, a either oftaking note, the
debtor or a third afor is noperson, preexisting debt, payment,
unless it be to taketheuote asexpressly agreed andpayment,

run theto risk of its being paid.” vs.Schemerhorn Loines,
313; ;Ditto7 vs. Weed,Johnson 9 Ditto Angel310­ vs. Fel­­

149; ;ton, 8 Ditto Lewis,vs. 8 Ditto 389­ HughesPutnam
vs. Wheeler, 8 In the case ofCowen 77. vs.Olcott Rathbone,
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of athe cashier a bank the check of490, accepted5 Wend.
of a notefor of the amount which had fallenthird person, part

for andbalance,and a new note the delivered thedue, up
: was on the checkheld, dishonored,old note and it being

on the notean be maintainedaction might originalthat
ofto recover the amount the andmaker, check,theagainst

of the old note not evi­the bare wasthat fact delivering up
and new were received inthat the check notedence payment.

lawcommon has also receivedrecognized atThe principle
vs.of this court. In The FirstWrightthe sanction Crockery

it is Mr.281, said, by1 H. JusticeCo., N. Wood-­Rep.Ware
“ the noteif the creditor receive or bill of histhatbury,

hisendorsed eitherby debtor,or a third fordebtor, of person
at thea debt it is nottime,ordebt, arisinga pre­precedent

been in satisfaction.” the ruleto have received Andsumed
“as anis characterized unnecessary depart­in Massachusetts

law.” in Elliot vs.from the common And 2ure Sleeper,
“the same : Wesays settled,have327, judgeH. Rep.N.

athat the ofdeliberation, note is notmuch receipt pay­after
andunless re­debt, by agreement” ;of a expressment prior

case vs.is to the of Themade WareWrightference Crockery
Company.

in the of anyno evidence case agreementThere is special
thethe note in of tax. fact thatreceive Thepaymentto

on the collector’s list noname was crossed is strongerNewell’s
de-nbte was received as than thethat the payment,evidence

theof new in thenote, one,of oldthelivery upon receipt
to.Rathbone, above referred Nor is thereof vs.Olcottcase

itwhich renders even that anyin the casething probableany
are all the othermade. Thewas probabilitiesagreement

of Newell,the situation theconsideringway ; for, presump-
than would satisfyis less actualnothingthat paymenttion

thereasonablyas they might,selectmen, anticipating, pos-the
to thebecome a burden by gain-he might town,thatsibility

ofof taxes. And we areby opin-a settlement paymenting
with the hold thecannot, consistently authorities,wethation

to a of the tax.the note beof paymentacceptance
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even if theBat we hold inthat, ordinary cases, agiving
a adebt,of wasnegotiable note for the amount ofpayment

that that it would be ait would not follow ofdebt, payment
the in a construction of thistax question, statute,upon proper

to receivethere an it.agreementbe If thealthough might
toin order enable thetax is to be in tomoney,paid pauper

howa we do not see ifsettlement, any agreement, suchgain
had been made the could have theselectmen,by effect
of with the of the statute. therequisitions Indispensing

of 1 the overseers ofTurner, 185,case Peru vs. Fairfield
a the town ofPeru note to forgave Turner,promissory the

amount of incurred in the of asupport ;expenses pauper
and in admitted the tothe note bepauper chargea-expressly

“to it the from thecourt,ble Peru. But is said by necessity
of virtue ofcase,the overseers theirmay, by office, make

andcontracts for the of the transact apoor, varietysupport
in audof business relation to their regulation employment.

all which are withintransactions, however, they actingIn
of but have notheythe their official duty; authority,scope

declarations,their mere acts or to the settlementchangeby
a to andanother,of from one town confess theawaypauper

it tosubjectof their and liabilities andtown, burthensrights
is no of theirof their Thisby any duty.arrangements. part

the to Turner,the overseers of notegavePeru andThough
that was totherein theacknowledged chargeable Peru,pauper

did not establish herthat or that settlementact,confession,
in Peru.”

taxed&c., who,act that any beingThe provides, person,
for his shall be-assessed, &c.,legallyshall all taxespoll, pay

as aan cannot be regarded merelycome inhabitant. Now this
questionsto conflictinginvented settlearbitrary rule, solely

liabilitiesto the ofof andright, regard onlylegal having
offor the therightsin their relation to each othertowns, ;

to beas the are likewiseagainst town, considered.,pauper,
to thedefrayand thus contributeshis ex-taxes,he paysIf

toa claim bethe he thus acquiresof town, supportedpenses
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is equitablehe becomes destitute.town whenever Ittheby
has the ofwhose received benefittreasurythe townthat

him this if the treasuryrender Buthis taxes should support.
the to render thebenefit,no obligation supporthas received

it it This con­nor is that should.arise, equitabledoes not
in variousof the is incidentally recognizedstruction statute

1793, 34,statute of ch. providescases. The Massachusetts
a townbe a residence in formay bya settlement gainedthat

and of taxes forall assessed anyten together, paymentyears
ofthat time. In the casewithin Wrentham vs.five years

“thatJ.,R. C. as­430, Parsons, says,5 Mass.Attleborough,
a manassess withoutmistake,may, through property,sessors

be his notmistake discovered taxesmay byand the paying
thesuch five assess­yearsof his In casereasonby poverty.

fornot a settlementwithout gain anyment shallpayment
to hiscontributed the burthens ofnot town.”havingheman,

a378,Pick. wherevs. 10Middleborough,In Attleborough
the statute, Shaw, says,same theJ.,arose C.question upon
“ whether the hadwas, actuallyquestion pauper paidsingle

in it1824,assessed him being verytax uponhighwaythe
of theshort of an actual taxnothing paymentthatclear

the and thestatute, givea withbewould compliance pauper
the of vs. 6case Amenia Johns.a In Stanford,settlement.”

in statutethe the ofcourt, consideringsaid bywasit92,
a settlement maybe bythat be­gainedwhich1801, provides

the of twoand taxes for years,with, spacecharged payinging
“ and when thecontribution, wordmean pecuniarythat taxes

of the sense becomesit, moreway definingis added bypaid
heldIt was that thecertain.” accordinglyand per­clear

on the did not constitute ahighwaysof labor pay­formance
a within the of the act.meaningof taxment

a thebe where tax iscan settlement forgained, paidNor
but without his request.the collector, Thebythe pauper

the oractually by byhave been anotherpauper,must paidtax
14vs. Johns. 87.request. Wallkill Mamakating,at his

inauthorize the that order to againcases position,These
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settlement, there must an actualbe of the tax inpayment
money, in cases where service lawexcept is re-personal by
ceived as an ofequivalent. The all are morerights parties
easily ascertained the ofby this than sub-rule, byapplication

securitiesstituting any or in of aagreements place payment.
Convenience, thatalso, requires the income of the town,
which is derived from taxation, should be received in money,
in order that its bemayexpenses readily Itdefrayed. is,
therefore, obviously that more should beproper something

arequired than mere to contributepromise of; something
more value to the town than the of an insolvent.promise If

more than anothing were a verbalpromise necessary, prom-
ise, founded onbeing the same would be aconsideration,

as awell aspayment, written and it ispromise; evident that
the admission of such a would involve theprinciple rights
of all in endlessparties We ofperplexity. are, therefore,

that there should beopinion
on the verdict.Judgment


