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placed him back in the situation he was before—that they
should not hold his property and money, and still treat the
transaction by which they received them as nugatory.

But the defendant made the election to avoid what had
been done. He cannot add to that election a condition that
the plaintiffs shall return the property received, before they
sustain a suit on their claim, which, as the case now stands,
has never been discharged. The avoidance being on his
part, their right of action is not impaired by the fact that they
have unlawfully received some of his property ; and he must
take his remedy for the duress, and for the recovery of the
property, by an action for that purpose.

Judgment for the plaintiffs.

Haten vs. TavLor.

A party who deals with an agent has a right to know the extent and limita-
tions of his authority to act for his principal.

Where private instructions are given to a special agent, respecting the mode
and manner of executing his ageney, intended to be kept secret,and not
eommunicated to those with whom he may deal, such instructions are not to
be regarded as limitations upon his authority ; and notwithstanding he may

. disregard them, his act, if otherwise within the scope of his agency, will be
valid, and bind his employer.

Where one assumes to act for another without authority, and makes a contract
disposing of his property, if the latter, with a knowledge of what has been
done, ratifies the contract, it will bind him. And a ratification may be shown
from his acts, notwithstanding he expressly declared he would not sanction it.

Thus if a person assuming to act as agent of another, exchanges a horse, be-

: longing to the latter, for another horse; and the owner refuses to sanetion

" ‘the contract, but before reclaiming his horse participates in a purchase of ‘the
horse received in exchange, from the party who has thus obtained the posses-
sion of him, this will amount to a ratification.

Trespass, for taking a horse of the ﬁlaintiﬁ', on the 5th
of Mareh, 1836. : : e
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On the tnal 1t appeared that the defendant, in February,
1836, was the owner of two horses, one black, the other
white, usually worked together; and that they were hired
by one Asa Clark, for the purpose of drawing a load of goods
from Lowell, in Massachusetts, to Thornton, in this state. ==

While Clark had the horses in Thornton, he exchanged one
of them, with the plaintiff, for a mare and colt; the plaintiff
supposing that the horses belonged to Clark. The mare died
at Concord, while Clark was on his return to Lowell. The
other horse, with the colt, was taken by Clark to the defend-
ant, in Methuen, and Clark informed the defendant of the
trade. 'The defendant refused to sanction it, and told Clark
to take the colt away. Clark soon afterwards took the colt
to Derry ; one Emerson, who was present in Thernton when
Clark exchanged for the colt, and the defendant, being with
him ; and Emerson there purchased the colt of Clark, the de= 4
fendant being present, and making no objection, but furnish-
ing Emerson, who was poor, with money to pay for him.
After this purchase the defendant proceeded, with Emerson,
to Kingston, where Emerson exchanged the colt with one
Orrin Spofford, for a mare, the defendant furnishing money
to pay the difference. Emerson sold the mare on the next
day to the defendant. Immediately after this the defendant |
went to Thornton, and took the horse in question from the
possession of the plaintiff; denying the right of Clark to make
any such exchange. ey

There was evidence, on the part of the plaintiff, tendmg
to show that Clark, when he left Lowell, was empowered by
the defendant to sell or exchange this horse. This evidence -
was derived principally from the declarations of the defénd o
ant, subsequent to the time of the exchange, and was some-
what contradlctory in stating what he had told Clark he
might do respecting a sale orexchange of the hotses; in - -
somé instances denying that Clark had any liberty to trade
away the horses; in others, admitting that he said to Olark
‘he might sell, if he had a chance to sell both ; and in another
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stating that he told him he did not intend to have one of the
horses put away without the other, and not to put the horses
away unless he put off both. One witness stated that the
defendant, when he took the horse in question from the
plaintiff, in Thornton, said Clark had no business to trade—
that he teld him not to part the span-—that he told him
if he could put them away, and get a good five year old
horse and boot enough, he might—instead of which he had
got a little shark of a colt, and a mare he had not seen, Clark
having left her at Concord, on his way down.

The defendant offered evidence tending to show that he
never gave Clark any authority to dispose of the horses; or,
that if he had any authority, it was a permission to sell them
if he could get a good price, and could sell both, but not to
sell either alone ; and he contended that if Clark was empow-
ered to sell, that would not authorize him to exchange; and
further, that if Clark was authorized to sell, or exchange, on
condition that he should sell or exchange both, and not oth-
erwise, his act in disposing of one was void, because not in
pursuance of his authority.

The plaintiff contended, that there was sufficient evidence
that Clark was authorized to make the exchange ; and fur-
ther, that the purchase of the colt, by Emerson, was a pre-
tence, being for the benefit of the defendant ; and that what
was thus done was a ratification, by the defendant, of the act
of Clark in making the exchange.

The court instructed the jury, that when an authority is
given to an agent to make a sale, it must be strictly pursued,'
in order to bind the principal~—that an authority to sell woul
not authorize the agent to barter, or exchange, and if he un
;dertook to do so his act would be void ; but that there was
a distinction between an authority to act for the principal,
and instructions as to the mode of executing the authority ;
‘and that if, in this case; Clark had authority to sell or ex-;
change both horses, coupled with directions to dispose of |

i

both or neither, and he disobeyed the instructions in this'

~
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particular, and exchanged one without the other, that was a
matter between him and his principal, and the prineipal;
would be bound by his act.

The court further directed the jury, that if Clark had no
previous authority to make the exchange, the defendant
might ratify it afterwards, and such ratification would bind
him—that his standing by and seeing Clark sell the colt
without taking any part, and making no objection, would not
amount to such ratification ; but that if he had any agency

whatever in the sale of the colt by Clark to Emerson, or af-/

terwards in the exchange of him by Emerson with Spoﬁ‘o‘rdf
that would amount to a ratification of the contract between
Clark and the plaintiff, and bind the defendant—that it would
be a fraud, in the defendant, to assist in disposing of the colt,:

and then claim the horse—that it was quite enough that he'

might be permitted to look on and see Clark sell the colt,
without interfering to prevent him——that if he went beyond
this, and took any active agency in disposing of him, he was
then bound by the exchange which Clark had made; and
that, in such case, whether Clark had any previous authority
or not, the plaintiff was entitled to recover.

The jury having returned a verdict for the plaintiff, the

defendant excepted to the foregoing instructions, and moved

for a pew trial.

8

Bell § Quincy, for the P ‘,;?'admitted that there wasa

distinction between instructions and authority, but contended
it was not applicable to this case.

A special agent can bind his principal only by strictly pur-
suring his authority.  Long on Sales 223 ; 3 D. & K. 760,
Fenn vs. Harrison ; 1 Livermore on Agency, 103, 107;
Paleyon Agency 150

The authority of Clark was special-—to sell both or nei- 1

ther. Where the appointment is special, if the agent devi-
ates from his private instructions the principal is not bound
Story on Agency 116, 121:
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The defendant refused to ratify the exchange made by
Clark with the plaintiffi.  The acts done by him were not in
aid of Clark in making the sale of the colt to Emerson, but
were in aid of Emerson in making the purchase.

If the defendant had done an act disposing of the colt,
that would have been an affirmance.

Bartlett & Rogers, for the plaintiff, to the first point cited
Story on Agency 118, note; 15 FHast 408, Whitehead vs.
Tuckett.

To the point that the acts of the defendant amounted to
a ratification, Story on Agency 247 ; Livermore on Agency
164 ; Paley on Agency 171 ; 1 Pick. R. 372.

Parker, C. J. It cannot be known, from the case before
us, whether the jury found that Clark did not exceed his au-
thority in making the exchange ; or whether the verdict was
based upon a ratification of the transaction, by the acts of
the defendant afterwards. If, therefore, the instructions to
the jury were not substantially correct upon either of these
points, there must be a new trial.

There was sufficient evidence to warrant a finding that
Clark, when he received the horses from the defendant, had
an authority, of some description, given him respecting a sale -
or exchange of one or both of them. What this authority
was, whether to sell or exchange, and what were the limita-
tions upon it, or the instructions of the defendant relative to
the manner of its execution, did not very clearly appear ; the
authority itself having been conferred verbally, and the evi-
dence establishing its existence, and what was said about it,
being derived mainly from the subsequent, and in some In-
stances contradictory, declarations of the defendant himself.
; The instructions to the jury take a distinction between the
~ authority given to an agent, which he is not only bound to
pursue, in duty to his principal, but a deviation from which
will render his act void, (unless he has been held out, o1 en-
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abled to hold himself out, as having a diffelent authority)
and the instructions or directions which he may receive from
his principal, relative to the manner in which he is to execute
his authority, which are matters between the principal and
agent, so that a disregard of them, by the latter, although it
may make him liable to the principal, will not vitiate the
act, if it be done within the scope of the authority itself,

It is very apparent that such a distinction must exist in
some cases of agency, the particular instructions from theg
principal, relative to the circumstances under which the agent
is to act, being intended as directions for his guidance, but
not operating as limitations upon the authority which is cons
ferred. Thus in case of a general agent, authorized to tran-
sact all business of a particular kind, although he can bind
his employer only by acts within the scope of his authority,
yet that authority is distinct from private orders or instrue-
tions relative to the mode in which it is to be executed ; and
the latter cannot limit or impair the authority, or affect the
rights of a party dealing with the agent, unless he had knows=
ledge of such private instructions. The books so uniformly

concur in establishing this prineiple, that it is unnecessary to

cite authorities in support of it. Strangers cannot look to the
private communications that may pass between a principal |
and his agent. 15 Kast 43,408 ; 5 Bing. 442, (E. C. L. R.
500.) :
But whatever was the extent of Clark’s authority in the
present case; he was not a general, but a special, agent, a1~
‘thorized to make a sale, or exchange, of one or two horses
‘only ; and the question arises how far the same rule is apph— :
cable to agencies of that character, '
To. a very considerable extent, the principles apphcable t0
general agencies apply also to those of a special and limited
character. - Thus the general principle, that the acts of the
agent within the seope of his authority, bind his employer ;
and that his acts beyend that point are void, unless the prin-
cipal has held him eut, or enabled him to hold himself out,
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as having more enlarged powers than he actually possessed,
or unless the employer ratifies his acts, i1s applicable to all
classes of agencies.

It is contended, however, that the distinction between au-
thority and instructions does not apply in cases of special
agents; and the defendant’s counsel rely particularly upon
a treatise on Agency, recently published, which, it must
be admitted, in some measure sustains their position.—
Speaking of the nature and extent of the authority of
agents, the author refers to ¢ the distinction commonly
taken between the case of a general agent, and that of a spe-
cial agent; the former being appointed to act in his princi-
pal’s affairs generally, and the latter to act concerning some
particular object;” and says: “In the former case the prin-
cipal will be bound by the acts of his agent within the scope
of the general authority conferred on him, although he vio-
lates by those acts his private instructions and directions,
which are given to him by the principal, limiting, qualifying,
suspending or prohibiting the exercise of such authority un-
der particular circumstances. In the latter case, if the agent
exceeds his special and limited authority conferred on him,
the principal isnot bound by his acts ; but they become mere
nullities, so far as he is concerned ; unless, indeed, he has
held him out as possessing a more enlarged authority.” Story
on Agency 115. 'The phraseology of this last clause is simi-
lar-in substance to that of other elementary writers. 2 Kent's
Com., Lecture 41; 1 Livermore on Agency 108. 'Taken
strictly, as it stands, there can be no doubt of the correctness
7of the rule. 1f a special agent exceed his special and limited
* authority, without doubt the principal is not bound by his
. acts, unless he has held him out, or enabled him to hold him-

self out, as possessing a more enlarged authority. But from
its connection with the preceding clause, and from its gene-

ral connection with the context, this clause is understood as
asserting that if a special agent exceeds the special and lim-
ited private instructions or directions which are given him
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by the principal, limiting or qualifying, suspending or prohib=
iting the exercise of his agency under particular circumstan-
ces, the principal will not be bound, unless he has held the
agent out as possessing a more enlarged authority than the
right to act, coupled with the instructions, would give him.
In other words, that instructions or directions to a special
agent, notwithstanding they are private or secret, if intended
to operate upon, and lumit, qualify, suspend or prohibit the
action of the agent under certain circumstances, become part
and parcel, and of the essence of the authority itself, so that
the agent will not be acting within the scope of his authority,
or apparent authority, if he disregard them. So it seems to
be understood by the defendant’s counsel; and upon a sub-
sequent page it is stated, that 1f a common person, not a fac-
tor, should be employed to make a sale, “and he should vio-
late his private instructions, and deviate from his authority
in the sale, the principal would not be bound.”  Story on
Agency 122.

If this is so, there can be, ordinarily, no such thing as in- |
structions, contra-distinguished from authority, in the case of.
a special agent ; as, whatever directions he receives respect-
ing the mode and manner in which he is to perform his duties,
will partake of the nature of authority, or qualification of
authority, and limit or suspend his right to act, and to bind
the principal, unless there has been some holding out of the
agent as having an authority beyond the import of such-dis
rections.

But it is, we think, apparent enough, that all which may !
be said to a special agent, about the mode in which his agency
1s to be executed, even if said at the time that the authority
is conferred, or the agency constituted, cannot be regarded as
part.of the authority itself, or as a qualification or limitation
upon it. . 'There may be, at all times, upon the constimtioﬁ“
of a special agency, and there often is, not only an authority
given to the agent, in virtue of which he is to do the act
proposed, but also certain communications, addressed to the

k vOL. X. 69 '
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private ear of the agent, although they relate to the manner
in which the authority is to be executed, and are intended as
a guide to direct its exécution. These communications may,
to a certain extent, be intended to limit the action of the
agent ; that is, the principal intends and expects that they
shall be regarded and adhered to, in the execution of the
ageney ; and should the agent depart from them he would
violate the instructions given him by the prineipal, at the
time when he was constituted agent, and execute the act he
was expected to perform in a case in which the principal
did not intend that it should be done. And yet, in'such case
“he may have acted entirely within the scope of the authority
given him, and the principal be bound by his acts. This
could not be so, if those communications were limitations
wpon the authority of the agent. It is only because they
are 1ot to be regarded as part of the authority given, or a
Hmitatien upon that authority, that the act of the agent is
valid, although done 1n violation of them; and the matter
depends upon the character of the communications thus made

3

by the principal, and disregarded by the agent.  Thus where

one person employs another to sell ahorse, and instructs him
to sell him for &100, if no more can be obtained, but to get
the best price he can, and not to sell him for less than that
" sum, and not to state how low he is authorized to sell, be-
" cause that will prevent him from obtaining more. Such a
private instruction can with no propriety be deemed a limita-
tion upon his authority to sell ; because it is a secret matter
hetween the principal and agent, which any person proposing
to-purchase is not to know, at least until the bargain is com-
pleted. And if no special injunction of secrecy was made,
the result would be the same ; for from the nature of the case
such an instruction, so far as is regards the ménimuim price,
must be intended as a private matter between the principal
and agent, not to be communicated to the persons to whom
he proposed to make a sale, from its obvious tendency to de-
feat the attempt to-obtain a greater sum, which was the spe-
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cial duty of the agent. It will not do to say that the agent
was not authorized to sell, unless he could obtain that price.
That is the very question, whether such a private imstruction
limits the authority to sell,

It seems very clear that any one who proposes to deal with
a special agent has the right, in the first place, to know what
authority he possesses, and all the limitations upon it. - He
deals with him at his peril, because he is bound to enquire into
the nature and extent of the authority conferred. 9 Pick. R/
542, Snow vs. Perry ; 1 Peters’ 8. C. R. 264, Schimmelpen-
nick vs. Bayard ; Story on Agency 124,

The principal is not to be bound by the acts of the special
agent beyond what he has authorized, because he has not mis-
led the confidence of the party dealing with him, or enabled
the agent to practice any deception ; has never held the agent
out as having any general authority whatever in the premises’;
and if the other party trusts without enquiry, he trusts to the
good faith of the agent, and not to that of the principal.
Story 125.

But to what purpose is the party dealing with the agent to
enquire, respecting that which he is not to know, and what
duty exists upon him to know that, which by the express di-
rection of the principal, or from the nature of the case, is to be
concealed fromhim ? Orhow can it be said that he trusts the
agent, respecting the limit at which he is authorized to sell,
or purchase, when if he asks respecting that limit, the princi-
pal has precluded him from ascertaining what it is? Whejin
fact, places confidence in the agent in a case like that above
stated, and who has enabled the agent to practice dLCLpthII,
if deception takes place ?

So faras a party dealing with a special agent is bound to ]
enquire respecting: his authority, so far he is entitled to a
definite and distinet answer. ~And so far as he is bound to/
enquire and to know, it is bad faith and fraud to conceal any
thing from him. ~ Buat would it be deemed bad faith in: the
agent to say nothing as to the price at which he was instructed
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to sell, if the market would afford him no better? It may
very safely be asserted that this is not usually practised, either
by general or special agents; and a great change in the ordi-
nary mode of dealing must take place before the morality of
contracts could be considered as requiring such a disclosure.
It would certainly not be required of the owner of property,
in making a sale, to state what was the lowest price he had
determined to receive, if the party proposing to purchase
would give no more; and it is as little expected of an agent,
who is employed to get the best price he can obtain, but di-
rected not to sell for less than a certain sum.

So in the case of a person employed to purchase, if the
employment be to purchase an article at the best possible
price, with private directions that he may give a certain sum,

% but no more. The permission to give this sam, and the
direction not to exceed it, are not ordinarily to be communi-
cated to those with whom he negotiates for a purchase,al-
though intended to control the action of the agent himself.
The employer trusts the agent. ‘

No man is at liberty to send another into the market, to buy
or sell for him, as his agent, with secret instructions as to the
manner in which he shall execute his agency, which are not
to be communicated to those with whom he is to deal ; and
then, when his agent has deviated from those instructions, to
say that he was a special agent—that the instructions were
limitations upon his authority—and that those with whom he
dealt, in the matter of hisagency, acted at their peril, because
they were bound to enquire, where enquiry would have been
fruitless, and to ascertain that, of which they were not to
‘have knowledge. It would render dealing with a special
lagent a matter of great hazard. If the principal deemed the
zbargain a good one, the secret orders would continue sealed ;
/but if his opinion was otherwise, the injunction of secrecy
/ would be removed, and the transaction avoided, leaving the
| party to such remedy as he might enforce against the agent.

From this reasoning we deduce the general principle, that
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where private instructions are given to a special agent; 21 .
respecting the mode and manner of executing his agency, \
mtended to be kept secret, and not communicated to those \
with whom he may deal, such instructions are not to be. re- fi
garded as limitations upon his authority ; and notwithstand- //
ing he disregards them, his act, if otherwise within the scope
of his agency, will be valid, and bind his employer.

It is unnecessary to multiply instances in which the princi-
ple is applicable. It may be added, that instructions which
are not to be communicated to the other party are, justly; no
more to be regarded as limitations upon the authority of the
agent, than instructions not to sell unless the agent can ob-
tain a good price, or not to purchase without he can obtain
the property cheap ; or, as stated by some of the evidence in
this case, not to exchange “ unless he could get o good five
year old horse, and boot enough ;” in which cases the instrue-
tion is not a limitation upon the authority, and the transaction
to be held void unless the principal, or a jury, should consider
that the agent had complied with the direction. The prin-
cipal in such cases trusts the agent, who has a discretion in the
matter, (4 Hsp. R. 114, Hicks vs. Hankin,) and it would be
most mischievous to hold such direction as a condition, upon
a compliance with which depended the validity of the aet.

It may be otherwise if the principal directs his agent.to
offer his horse for sale at the sum of $100, and to take ‘no
less; or to purchase ten bales of cotton, if to be had at a cer~
tain sum, and to give no more; for in those cases the whole
matter would be open to the knowledge of any one proposing
to purchase, or sell, and the direction may stand as part ‘and
parcel of; and a limitation upon, the authority itself.

The view we have thus taken is strongly supported by the
doctrine in relation to agencies, where there is a written au-
thority. Mr. Justice Story, in another part of his work,
speaking of agencies of that description, says—*“ We are, .
however, carefully to distinguish, in all such cases, between
the authority given to the agent, and the private instructions
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given to him as to his mode of executing that authority.
For, although where a written authority is known to exist, or
1s, by the very nature of the transaction, presupposed, 1t is the
duty of persons dealing with the agent to make enquiries as
to the nature and extent of such authority, and to examine
it ; yet no such duty exists to make enquiries, as to any pri-

vate letter of instructions from the principal to the agent; for
such instructions may well be presumed to be of a secret and
confidential nature, and not intended to be divulged to third
persons. Indeed, it may, perhaps, be doubted, if upon this
subject there is any solid distinction between the case of a
special authority to do a particular act, and a general authority

to do all acts in a particular business. Each includes the
usual and appropriate means to accomplish the end. In each
case the party ought equally to be bound by the acts of his
agent, executing such authority by any of those means, al-
though he may have given to the agent separate, private,
and secret instructions of a more limited nature.” Storyon
Agency 70. But he adds, in a note, “ The case intended to
be put in the text, is that of an authority distinct, and not de-
rived from, the instructions; for,if the original authority is
restricted and qualified, the restrictions and cqualifications
constitute a part of the power itself, and govern its extent.”

It is undounbtedly true that “if the original authority is re-
stricted and qualified, the restrictions and qualifications con-
stitute a part of the power itself, and govern its extent.” But
the question is, when Is it so restricted and qualified ; and it
is not easy to distinguish the difference, in principle, between
awritten authority, with a private letter of instructions of a
secret and confidential nature, and not intended to be divulg-
ed ; and a verbal authority, with verbal instructions of a se-
cret and confidential nature, which also are not intended to
be divulged.

There is another view of the case which, perhaps, ought
pot to be omitted, leading to the vesult at which we have al-
ready arrived. In the case of general agents, the principal
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will be bound by the acts of his agent, within the scope -of
the general authority couferred upon him, although he vio-
lates, by these acts, his private instructions and directions.
He is acting within the scope of hisauthority, or apparent au-
thonty. So a special agent, who has private instructions for
his government, but which are not to be communicated to
those dealing with him, is acting within the scope of his au-
thority, or apparent authority, when he is acting within the
scope of what he is to communicate, and what only the party
dealing with him 1s authorized to know, or is to know if he
enquires.

In fact, there seems to be, in such case, a holding out of the
agent, or an authorization to him to hold himself out, as hav-
ing an autherity beyond the private instructions intended to
limit his action upon the subject matter; and upon that
principle the employer should be bound. *'The principle
which pervades all cases of agency, whether it be a general
or special agency, is this : The principal is bound by all acts!
of his agent within the scope of the authority which he holds |
him out to the world to possess ; although he may have given. “'
him more limited private instructions unknown to the persons
dealing with him.”  Story 118, note. ** For L am bound by}
the contracts which my agent makes in my name, if they do
not exceed the power with which he was ostensibly invested ;
and it will not avail me to shew that I have given him-secret
instructions to the contrary, which he has not pursued’ 4.
Livermore on Agency 107.  When the principal sends his
agent into the market with directions to sell for him ten bales
of cotton, or a horse, and says to him that he may sell for a
certain sum, if he cannot obtain more, but not to sell for less
than that, and to get as much more as he can, he has not only -
enabled, but directed, the agent to hold himself out as hav-
ing authority tosell. That matter is to be communicated to
any one to whom he proposesto make a sale; and he isiact-
ing within the scope of the authority, which he is: thus held
out as -possessing, when he makes the sale, notwithstanding
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he may disregard the secret limit upon the price which he
was directed to require.

"It is believed there is little, in the cases, conflicting
with the views now expressed. In some of them there
is a mere statement of the general principle, that if a
special agent exceed his authority, his act is void. In oth-

" ers, the instruction was not private, or there was a clear ex-
", cess of authority. 2 Kent’s Com. 484, Lec. 41; 13 Wend.
R 520, Jeffrey vs. Bigelow ; 8 Wend. R. 494, Rossiter vs.
Rossiter ; 15 Johns. R. 54, Munn vs. The Commission
Co.; 6 Cowen’s B. 357, Andrews vs, Kneeland ; 1 Peters’
S. C. R. 264; 9 Pick. R. 542 ; 3 Johns. Ch. R. 344, Den-
ning vs, Swmith; 3 D. & K. 760, Fenn vs, Huarrison; 1
FHsp. B. 112, Fast Indie Co. vs. Hensley ; 3 HEsp. R. 65,
Runqguist vs. Ditchell; 2 Johns., K. A8, Batiy vs. Carswell ;
7 Johns. B. 390, Giibson vs. Coli; 18 Johns. K. 363, Beals
vs., Allen ; 3 Conn. R. 183, Thompson vs. Stewart. Sed
vide, L1 Wend. E. 90; 15 Fast 467.

In the present case, there was some contradiction in the
evidence, whether any authority was given to Clark; or, if
any was given, what it was, It became necessary, of course,
to submit a question upon that to the jury. And from the
uncertainty respecting what was said by the defendant, and
how it was said, it was also left to the jury to find, in case an

- authority was given, how far it extended, and whether what
was said about not parting with one horse unless both were
disposed of, was said in a way to be a limitation upon the
_authority, or as mere instructions and directions. It does
-not seem to have appeared, distinctly, whether what was said
- about disposing of one only, if any thing of that kind was
“ in fact said; was a private divection to Clark, or was in fact
ineorporated into;and part of, the authority itself. If Clark
had an authority to exchange, and the defendant told hum, as
he himself afterwards stated, “ not to part the span,” but “if
he-could put them away, and get a good five year old horse,
and boot-enough, he might,” this declaration, so far as it re-
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lates to a good horse, and boot enough, cannot be held to be
a limitation on the authority ; and if this is regarded as in-
structions, what was said, in connection with 1t, about part-
ing the span, might well partake of the same character. The
principle now settled, that whatever 1s not to be communi-
cated to the person with whom the agent may deal, is not to
be regarded as a limitation upon his authority, was not ad-
verted to.  But no objection is taken that the matter was
not properly submitted to the jury, on the evidence before
them, if’ there may be instructions to a special agent, given
at the same time with the aathorty, which are not limita-
tions upon his authority to execute the agency, but private
directions, intended to limit his action in the matter, and a
disobedience of which may make him liable to his principal,
but will not avoid the act done. It is apparent, that in some
cases the evidence may be of such a character that it must
be submitted to a jury to determine, in effect, how far the
authority, so called, extended, by finding what in f{act was
said by the principal; and what was intended as mere private
instructions to the agent; and this seems of that description:
On the view we have taken, therefore, there is nothing in
the instructions upon this point, on which to set aside’the
verdict.

The instructions to the jury respecting a ratification were
{ully warranted by the evidence reported. 'That evidence
is quite sufficient to authorize a belief that when the colt
was sold, and the defendant furnished the money to make
the payment to Clark, and when he was afterwards exchang-
ed, by Emerson, with. Spofford, for the mare, and he furnish-
ed the money to pay the difference, Clark and Emerson were
puppets in his hands, moving as he pulled the wires. Ems
erson was poor, and the mare was immediately sold, as it-was
called, to the defendant. Upon this part of the case the jury
ought to have found: for the plaintiff, if there had been no
evidence of any previous authority in Clark to make the ex-
change. 1 Livermire on Agency 45; 1 Caines’ R:.526, Cod-
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wise vs. Hacker; 2 Salk. 442, Ward vs. Evans ; Story on
Agency 247, and awth. ciled. Having been active in the
"sale of the colt, the defendant’s declaration that he would not
sanction the trade, cannot avail him. 1 Livermore 395; 1
Ves. sen. 509, Cornwall vs. Wilson.
Judgment on the verdict.

Povrrarp vs. Mervin,

Where the execution of the last deed in a chain of title has been duly proved,
. office copies of the previous conveyances, connecting with if, will be receiv-
ed as prima facie evidence.

But where, on petition for the redemption of lands mortgaged, the respondent
atternpted to show, by an office copy, that the individual under whom the pe-
titioner claimed had previously conveyed the premises to a third person, under
whom the petitionee set up no claim of title—Held, that proof of the due ex-
ecution of the deed was essential, and an office copy was incompetent evi-
denece.

PeriTion to redeem, filed under the provisions of the act
of July 3, 1829, prescribing the time and mode of redeeming
real estate mortgaged.

The petition, which was filed June 13, 1838, set forth,
that on the 8th of January, 1835, one David Pollard mortgag-
ed to Abraham Melvin, the respondent, a tract of land in Dor-
chester, to secure the payment of several promissory notes,
and that on the 19th of July, 1837, Melvin entered mto pos-
session of the land. It also set forth that on the 8th of May,
1838, the petitioner became the purchaser of the equity of
redemption, at a sherifl’s sale on execution against the mort-
gager, and on the 6th of June following gave notice to Mel-
vin of-the purchase, and requested him to deliver to him an
account of all sums due on the mortgage, and of all costs
and damages, and also the amount of the rents and profits re-




