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this extent we are prepared to go,and no further ; and such
we think to be the true limitation of the authorities,

In the case before us, evidence was offered of title m a
third person. Neither party claims under this third person,
or has custody of the deed. A mere office copy, connected
with no other conveyance, is offered to defeat the title previ-
ously duly made out by the plaintiff.

The admission of an office copy in such a case is extend-
ing the rule of evidence beyond what has been heretofore
established. It is not sufficient for the defendant to say that
he has no control over the original deed, and is therefore
compelled to rely on secondary evidence. He has as much
control of the deed as the plaintiff ; the deed is foreign to
either title, and the burthen of proof of its due execution
should rest on the party using it. 'The person holding the
deed may be summoned to produce it ; or, if it is lost, secon-

dary evidence can then be introduced. The office copy was,
therefore, properly rejected, as incompetent evidence under
the facts of the case, and the motion to set aside the verdict
does not prevail.

THE STATE 9s. SQUIRE.

Indictments found by the grand jury should be signed by the foreman, and be
thus returned into court, in the presence of the jury.

‘Where an indictment was returned into court, but the signature of the fore-
man was by accident omitted— Held, that it could not afterwards be affixed by
:the foreman, or amended, except on recommitment to the jury.

InpicTyenT, for entering a shop in the night time, and
stealing therefrom.
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The State v. Squire.

The respondent was tried and convxcted, and motion was
made in arvest of judgment, and for a new trial, for the fol-
lowing reasons : N

1. That the indictment upon which the respondent was
arraigned was not an indictment found by the grand jury.

2. That the instrument puarporting to be an indictment
was not signed by the foreman of the grand jury till Wednes-
day of the week after the grand jury had been dismissed.

It appeared, by the affidavits of the foreman of the grand
jury and of the attorney-general, that the indictment on which
the trial and conviction was had was drawn in pursuance.of
the directions of the grand jury, and that this indictment, to-
gether with some six or seven others, was read by the at-
torney-general to the grand jury, and assented to by them,
The indictments were then handed to the foreman of the
grand jury, to be signed by him, and through accident he
omitted to sign this indietment, but returned it with other

indictments to the clerk of the court, in presence of the grand
jury. After the jury had been dismissed, on the case coming
up for trial, on Tuesday, of the second week of court, it was
found that the foreman had not affixed his signature to the
bill. The foreman was then sent for, and came into court
the next day ; and, by leave of court, on the above facts bemg
shown, affixed his signature to the bill.

Quincy & Duncan, for the respondent.
Gove, A. G., for the state.

Urnmam, J. By the English practice the uniform mode of
authenticating an indictment is, ““ to enter upon it, a true bill ;
and the foreman, accompanied by the grand jurors, carries the
indictments so endorsed, into court.” 4 Black. Com.305; 1
Chit. Crim. Law 324.

In this country the practise has been, after an indictment
has been duly enrolled, to add the finding: ““This is'a true




560 GRAFTON.

The State ». Squire.

bill ;7 and affix to it the signature of the foreman; and in-
dictments thus found are presented to the court in the pre-
sence of the jury. This mode of authenticating indictments
is analogous to that of all our forms of legal process, and we
can see no good reason why it should be departed from. 1In-
dictments are our highest forms of original proceeding, and
can be found solely by the grand jury, with such advice mere-
ly as the counsel for the state may give; and it is highly
proper that all their acts should bear the test of the presiding
officer of their body. Nothing short of such authentication
should be regarded as competent evidence of their proceed-
ings; and indictments thus found should be presented to the
court in the presence of the jury. A change in either of
these respects might lead to doubt as to what were the true
proceedings of the jury, and diminish confidence as to their
definite and independent action.

In Webster’s case, 5 Greenl. R. 432, a bill returned as
found by the grand jury, was signed by the foreman, but was
not certified to be ““a true bill.” Exception was taken, for
this cause, after the trial and verdict ; and judgment was ar-
rested by the court.

The indictment in this case, as returned to court in pre-
sence of the jury, wasdefective. Can this defect be cured by
amendment ?

It is well settled, both by the express exceptions of the
statutes of amendment and the current of authorities, that
indictments are not within the statute of jeofails. There
have been some instances in the English courts of exceptions
to this rule, but they have been overruled by later authorities.
1 Chit. Crim. Law 297 ; 4 Burr. 2570, Rex vs. Walkes.

It is said, indeed, to be the common practice in England
for the grand jury to comsent, at the time they are sworn,
that the court shall amend matters of form, and that mere
informalities may therefore be amended by the court, before
the commencement of the trial. 10 Petersdorf’s Ab. 488,
note; 1 Chit. Crim. Law 325 ; but this practice has never




JULY TERM,;. 1840. 561

The State v. Squire.

been adopted in our courts ; and formerly, in England; such
amendments were inadmissible, except on process issued to
the grand jury to come in for this purpose.

The attempt to perfect the indictment by affixing the sig-
nature of the foreman, after the instrument has been returned
to court, i1s an amendment.

In Commonwealth vs. Parker, 2 Pick. 550, exception was
taken, after verdict, because the officer making return of the
venire for a grand juror did not sign his nanie to the return.
The exception was maturely considered by the court ; but,
after full discussion, it was holden to be amendable. If the
court doubted so much on this point, on account of its rela-
tion to the organization of the grand jury, they would bardly
amend an indictment where a defect existed, or permit it to
be done by the foreman apart from the grand jury.

An indictment once found is unalterable; or, if it be
amended, can only be done by recommitment to the grand
jury.

Judgment arrested,

Rogsins vs. EaTox.

Where an infant purchased land, and at the same time re-conveyed it in mort-
gage, as security for the purchase money-—Held, that a ratification of the par-
chase, by the infant, after he became of age, ratified the mortgage. :

Where a promissory note is ‘given by an'infant, for articles not necessaries;
which have been used oz sold by him, an acknowledgment that he owes ‘the
debt, or a payment of a part of it, aftér he becomes of age, is° no ratification
of the contract. L o

But where the articles for which’the note was given remain. in-the c’ustodybf
control of the infant, his detention or conversion of them to-his use, after he

VVOL.’ X. 71




