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are foreclosedplaintiffs’the contentionsopinion thatIt is our
exceptions are overruled.and theirby the record

company.Judgment the defendantfor

All concurred.
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(Mr. orally),Tribble TribbleH. William D.Gentsch andWalter
plaintiff.thefor

defendant.(Mr. L. III for theBell, orally),Bell ErnestBell &

alignmentthethatJ. was sufficient evidenceLampron, There
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pit maintained without guard chains constituted an unreasonable
personsrisk to lawfully premises.on the manager,Defendant’s

presidentwho is also its treasurer,and testified that guard chains
are a safety measure for preventing persons injuredfrom getting

pit;in the that they are a customary thing in all garages and
that he had instructed his employees keepto upthe atchains
all times.

The manager testified that he was premiseson the about four-
teen hours a day. Plaintiff’s brother, an ofemployee defendant

eightfor about months before the accident testified that he
never saw the beingchains guard pit.used to the It could
therefore be found that defendant pitknew that the was un-
guarded and that it constituted an unreasonable risk of injury to
persons mightwho expectedbe premises.to enter the Smith v.

Farm,Animal 99 N. H. 243.
Having knowledgethis duty plaintiffdefendant’s to warn the

was the same whether he gratuitouswas a licensee as contended
defendantby plaintiffor a business invitee as maintains. Ward

Avery, 394;v. 113 Conn. Restatement, Torts, 343,s. comment a.
It givewas under himduty to information existingas to known
dangerous conditions which he likelywas not discover.to Nickerson

Association,v. 96 N. 482;H. Mitchell v. Legarsky, 95 N. H. 214.
plaintiffThere was evidence that had been in repair depart-the

ment the garageof while manager, Wade,defendant’s there.was
No partrestrictions as to the use any premisesof of the were
imposed plaintiffon the or any byother customer means signsof

exceptor otherwise as to the stockroom. previousOn occasions
partcustomers had used that garageof the in the vicinity of the

alignment pit.washstand and of the wheel In presenceWade’s
repaircustomers had entered departmentthe through the show-

room and from either garage.side of the
There largewas a showcase displaying automobile accessories

partin one repair shop.of the lightsThere were at least four on
therein at plaintiffthe time arrived there that night. He was
requested by brother,his defendant’s employee dutywhose it was

upto close the garage putthat evening, lightto out the thenear
vulcanizing Surely “on itmachine. this record cannot be said as
a matter of plaintiff trespasser.”law that the was a v. Stores,Rau

H. 490, 496;97 N. see Sandwell v. Hospital, 41;92 N. H. Packard
(2d)Kennedy, App.v. 4 Ill. He177. came as a business invitee

purchaseto gasoline and other services. Whether at the time of
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gratuitouschanged that of ahis status had tohis accident
it decide because with defendant’snecessarylicensee is not to

himdangerousof the condition which existed it owedknowledge
dangerousinvitee to him of conditionsdutythe as licensee or warn

Torts, supra.Restatement,he was discover.likelywhich not to
supra;supra;Nickerson v. anno.Association, Stores,See v. Rau

(2d)23 A. L. R. 1140.
Although the dimensions characteristics of the chains usedand

pits in record theguardas a around such are not detailed the
jurors pithad a view chain. Connors v. Turgeon,of a similar and

479, observe,96 N. H. 481. had an to and thereThey opportunity
surroundings pitgeneralwas also evidence as to the of the in

findingA had believegarage.defendant’s that defendant reason to
plaintiffthat discover the condition realize the riskwould not or

unguarded alignment pitof the on thewas sustainable evidence.
opinion plaintiffthe contribu-guiltyNor are we of that was of

matter he intory negligence as a of law. Whenever had been the
pit guard placeof the the invicinity previously chains had been

night lightit. there in vicinityaround That was no thedirectly
pit presencethe which would the ofclearlyof show or absence
although light plaintiffchains there was by which see wherecould
going. thoughhe was He testified that he the of theknew location

thatpit he did not know it was so makeconstructed as to the
taperpassageway travelingabout a foot in a asnortherly direction

at the time of lookinghe was the accident and that he was for all
objects there anythingthe so as not to knock or run intodown

anything. doingHe further testified that he was heeverything
becould to careful as he did not want to be hurt. I got oh,“When —

. along aligning pit, slipped. Myabout two thirds . . the wheel I
up; down,left foot came it nothingwhen came there was there and

aligning pitI into the myself.”went wheel and hurt cannotWe
permissiblethat the inference fromsay only that evidence was that

plaintiff exercisedthe no care and that his failure contributed to
v.injury. Archambault, 179,his Montrone 99 N. H. This181.

(2d)distinguishable Bedell Davis, 1,case is from v. 202 F. where
slippedplaintiff grease pitthe and fell in daytimeinto a the while

stepping puttingshe was backward while down her umbrella.
plaintiffIt could be found on the evidence that as a business

gratuitous injuredinvitee or a licensee bywas a defective condi-
premisesintion defendant’s known to it which he not likelywas

to and him;discover about which defendant failed to warn that
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itinpremises whichpartin a of defendant’sthis condition was
his conductpresentbe and thatexpected plaintiffhave toshould
motions forThe defendant’sinjury.did not contribute to this

properly denied.verdict were thereforenonsuit and directed
motiondenyingin defendant’sthe Trial CourtThe action of

grant equivalenttrial wasand to a newset aside the verdictto
findingtrial a will not beit a fair and suchfindinga that hadto

that it was made withoutappearsit clearlydisturbed unless
360,H. 361. We haveGoodman,v. 86 N.Damboiseevidence.

defendant, is,thatalleged bymistrialforgroundsexamined the
testimony of aduringleave the courtplaintiffthatrequestthe

particularinto his fraternalattempt inquiretowitness, and the
there was need for suchservice. Whenand his waraffiliations

instructed the not toproperly jurythe Trial Courtinstructions
arriving at their decision. We find nointhese mattersconsider

finding.Trialdisturb the Court’sreason to
theargued bybriefed orbeing exceptionsthe onlyThese

isdefendant the order

Judgment on the verdict.

All concurred.
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