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Goodnow, child,J. The of which the defendant was found to
begottenbe the E.father, mother,was and born while the Lela

Dolloff, married and living husband,was to with her Maurice
circumstances,Dolloff. In these presumedthe child is to be

(RSAlegitimate. our com-522),Under statutes ch. and under our
(Saunders Fredette,mon law v. 84 N. H. it414), recognized,is

presumptionhowever, that this is one which be rebutted. Themay
exceptions in principallydefendant’s this case are concerned with

competency sufficiencythe and of the evidence to do so.
(RSAtoThe Uniform Act on Blood Tests Determine Paternity

522:2) appropriateinprovides maythat cases blood tests be
experts appointedwho shall be the in suchby bymade court

number the court determine. No minimum ofmayas number
experts specified in this section the eachHowever,is of statute.

givenconcerned the effect to be the resultsof the sections with to
(ss. 6)experts 4, 5, “theperformed byof blood tests refers to

experts”the and states what the result is to beconclusions of all
agree.that those If the court“if the court finds” conclusions all

allegedexperts” agreethe that the father is not thefinds that “all
question“the of bechild, paternitythe shall resolvedfather of

respect husband,In to the if the court findsaccordingly.” 8. 4.
father, pre-that the “theexperts” agreethe he is notthat “all

providedis 5. It is alsosumption legitimacyof ... overcome.” S.
question allegedof theexperts disagreeif the thein s. 4 that

upon all the evidence.”“shall be submittedpaternityfather’s
languagethe of these two sections thatapparent fromIt seems

provisionsthe mentioned to beintended firstLegislaturethe
as isguarantee accuracyexists such ofthere aoperative only when

asexpertthan oneopinionsof of morethe concurrencebyafforded
separate tests. Both sectionsby theirestablishedto the facts

makecourt, preliminary matter, shallthe as acontemplate that
agree. Inor do notexperts”“all the dofindings as to whether

isspecified in the statutefinding, the resultsuch athe event of
established.conclusivelybedeemed to

tests.make bloodexpert appointedwas toonecase, onlyIn this
husbandthat thefrom the tests washis conclusionHe testified that
and oneone set of testsonlythere wasthe father. Sincewas not
properlyapplied the Trial Courtbe and5 could notexpert, section

histhe results ofquestionthe of whetherjuryto thesubmitted
accepted.beshouldtests alone

ourundermay be rebuttedofpresumption legitimacyThe
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is notproofcommon law that the husband theby satisfactory
414,Fredette,the child. v. 84 N. H. 416.father of Saunders

required evidencereasonable is but thebeyondProof a doubt not
required supportgreater weight probability.must be of than is to a

v.convincing.” Groulx,It is sufficient if it is “clear and Groulx
481,N. H.98 484.

father,support her claim her is not the theIn of that husband
herto that and husband hadpermittedmother was she notestify

during period when the child conceived.sexual relations the was
the theexception evidence,his to admission of this defendantBy

testimony concerningthe of whether a non-raises issue wife’s
inproceedingshusband in which suchbyaccess her is admissible

testimony prove illegitimacytend to of a child conceivedwould the
during marriage.the

Goodrightwith Lord Mansfield inoriginatedthe rule whichUnder
incompetentCowp. 591,2 and wife areMoss, both the husbandv.

testimonythe when suchtestifyto as to husband’s non-access
duringchild or born thetend to bastardize a conceivedwould
(VIIAlthough vigorously Wig.it attackedmarriage. has been

(3d ed.) substantially2064),s. rule is well established inEv. the
exceptthe this where otherwisejurisdictions country,of ofall

421;380;A. L. R.60 L. R. 68 A.by statute. Annos.provided
Am. For a172;L. C. J. S. 7 Jur. 641.also,A. R. 911. See 1089

Brinker, (Ohio App.)Yerian v. 35rule see State ex. rel.contrary
(2d) 383; v. District878; 178 PetersSmith,E. Moore v. Miss.N.

(2d) Murphy Columbia,District115;A. v. 85Columbia, 84 ofof
(2d) time refused to follow theThe court at oneA. 805. Kansas

601)121 now does so.(Lynch Rosenberger,v. Kan. butrule
129Stillie,v. Kan. 19.Stillie

in sincenot with this statequestion directlyThe has been dealt
that isIt held be well established . . . it1863. was then “to

should be ad-public policy that either husband or wifeagainst
theirand thusprove access,to the want of bastardizemissible

15 N. H.587; Way,44 H. Parker v.Corson,Corson v. N.issue.”
N.Melvin,v. 58 H.affirmed in Melvin45, 49. The rule was later

inapplicable, beingheld to be the actionalthough it was there569,
in issue. Seeof children was notlegitimacyin whichone the

againstEq. arguments242. theLoudon, 114 N. J. Whilev.Loudon
longmerit, the rule has been so anwithoutwhollyare notit

so consistentlyin and has been fol-policy this stateestablished
legislativemoretodayits becomes arejectionthatin otherslowed
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judicial supra,function one. Corson v. 588.Corson,than a Cf
Taylor (Ter.Whittier, 514, by L.v. 240 Mass. followed Mass. G.
ed.) exceptionc. The273, ss. 11-19. defendant’s admissionto the

testimony concerningof the wife’s non-access must be sustained.
The verdict, however,defendant’s motion for a directed was

properly Excluding incompetent testimonydenied. the mother’s
non-access, there the Dr.concerning remains of Williamtestimony

expertBoyd, single appointedC. the to make tests. Weblood
adopt testimonycannot the contention that is notdefendant’s his

presumptionto rebutquality legitimacy.of sufficient the of
tests,claims,The defendant first in connection with the blood

sample nottaken,that the from whom a of blood wasbaby was
Theclearly convincinglyand identified as Mrs. child.Dolloff’s

that a toconcerningevidence this matter discloses child was born
27, Lady Perpetual HelpMarch of in1953,Mrs. Dolloff on at Our

arrangements DepartmentmadeManchester, having bybeen the
of Public for Mrs. Dolloff’s confinement there. Mrs.Welfare

hospitalthe child it at the whenDolloff never saw and left she
Thereafter, Lufkin,Emiline a child welfarereturned to Laconia.

Mrs.Department Welfare,of Public discussed withworker for the
requestthe aplans babyDolloff her for and at Mrs. Dolloff’s

16,April 1953,for Lufkinhome was found it. On Mrs.foster
agot placed babythe inbabyto and the and“went Manchester

samplebabyThis the one from whom the bloodfoster home.” was
hospitalBecause no one from the testified as to whatwas taken.

simplybecause Lufkinbabyhad Mrs. Dolloff’s and Mrs.become of
it,got identify-to andtestified that she went Manchester without

Manchester, argues babytheing placethe in the defendant that
have taken Mrs. Lufkin from somemay byin the foster home been

Help,hospital Lady Perpetualother than Our ofin Manchester
hospital that thanbabyif it from that some otheror was taken

have turned to Mrs.may mistakenlyMrs. been overDolloff’s
possibilities plain-merely of defense theLufkin. These are which

disprove. 36,v. H. 37.required Hooper,to Smith N.tiff was not 89
might concludejury reasonablysuch that theThe evidence was

placed in the home wasthe Mrs. Lufkin fosterbabythat which
baby.Mrs. Dolloff’s

theconcernsquestion by the defendantprincipalThe raised
asupon the blood tests. These testsDr. basedtestimony Boydof

theonand M-N were inconclusivegroupingsthe A-B-0to blood
that Mr. Dolloff orsince showed eithertheypaternityofquestion
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on the of theHowever,the the father. basisdefendant could be
Weiner,developed the tests showedgrouping, byblood as Dr.Rh

one,mother thefactors,the Rh-1 the hasthat has twobaby
none. Mr.Paternityone and has ofdefendant has Mr. Dolloff

geneticthe rule thatBoydDolloff excluded Dr. because ofbywas
geneticparent the factorsonlycontributes one and one ofeach

determining anya child factors whichgroupthe blood of and that
have come from thethe mustcould not have come from mother

father.
excluding Mr.opinionBoyd’sThe contends that Dr.defendant

unsupportedgroupthe blood andon the basis of RhDolloff, solely
is thatgroups,M-N blood notsimilar result in the A-B-0 andby a

required presumptionrebut the ofconvincing proof toclear and
andagree. While the A-B-0this we cannotlegitimacy. With

periods time, arerecognized longerfor ofM-N have beensystems
complicated system,than the Rhand are lesswidelymore used

separatewith distinct andindependent concernedthey systemsare
supportgroupsin thesethe results toblood factors. The failure of

lattergroup negativenot thereached in the Rh doesthe result
mightthat beof certain seraunavailabilityNor does theresult.

contradictnecessarilythe Rh testsin refinements ofvariousused
be[may]under the Rhopinion “paternityof thatBoydDr.the

andin the A-B-0certaintyof asdegreewith the sameexcluded
based on the bloodexpert opinionHis evidencesystems.”M-N

weight giveto it.juryas the wishedentitled to suchtests was
Groulx, cannot as a matter of481, sayN. H. 485. Wev. 98Groulx

convincing proof thatit not to clear andthat could amountlaw
child.not the father of theMr. Dolloff was

that bloodto show theBoyd’sDr. was also admittedtestimony
Evi-paternity.defendant’spossibilityindicated the of thetests

at most and there-inconclusivepossibility ordinarilya isdence of
thehowever, whenprovides, thatRSA 522:4fore inadmissible.

admittedmaythe evidence bepossibility,show such ablood tests
upon infrequency“depending theof the courtthe discretionwithin

exercise itsCourt shouldUpon retrial, thetype.”theof blood
is of sufficientthe evidencedeterminingin whetherdiscretion
the of theon issueconsiderationvalue be entitledprobative to to

paternity the defendant.alleged of
exceptionsconsideration of othertrial,be newthere must aSince

necessary.appeardoes not

trial.New
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All exceptconcurred Kenison, part.C. J., who dissented in

J., inKenison, dissenting part:C. rulingThe majority is that a
mother, personthe likelymost to know, cannot thetestify to non-
access of her husband in a bastardy proceeding. thatSince is to
be the law of this state, properit bemay to mention briefly some
counter considerations. This rule of evidence awas historical
accident when it was first invented inby Lord Mansfield an
ejectment (Goodrightaction decided in 1777 v. Cowp.2Moss, 591,

1257)Eng. Rep.98 and no modern text on the law of evidence
supports DisputedSchatkin, (3rdit. Paternity Proceedings ed.
1953) Wigmorec. 3. criticizes this rule of dogmatic,evidence as
inconsistent and and concludes that there “never wasPharisaical
any precedent rule;true justfor the and isthere littleas reason

(3rdpolicy ed.)of maintain it.” VII Wig.to 2063,Ev. ss. 2064.
(1954)McCormick, Evidence, 67 agrees justs. isthat this a

criticism is incompetency”and states that it an “eccentric which
rejected”courts “wiselysome have and in of therecommends “view

rule”impolicy givenof the that be application.it a restrictive Cf.
Reciprocal Law,SupportThe Uniform Enforcement of enacted in

1953, compelledprovides “maywhich that husband and bewife to
testify matter, marriageany including parentage.”to relevant and
RSA 546:24.
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