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All exceptconcurred Kenison, part.C. J., who dissented in

J., inKenison, dissenting part:C. rulingThe majority is that a
mother, personthe likelymost to know, cannot thetestify to non-
access of her husband in a bastardy proceeding. thatSince is to
be the law of this state, properit bemay to mention briefly some
counter considerations. This rule of evidence awas historical
accident when it was first invented inby Lord Mansfield an
ejectment (Goodrightaction decided in 1777 v. Cowp.2Moss, 591,

1257)Eng. Rep.98 and no modern text on the law of evidence
supports DisputedSchatkin, (3rdit. Paternity Proceedings ed.
1953) Wigmorec. 3. criticizes this rule of dogmatic,evidence as
inconsistent and and concludes that there “never wasPharisaical
any precedent rule;true justfor the and isthere littleas reason

(3rdpolicy ed.)of maintain it.” VII Wig.to 2063,Ev. ss. 2064.
(1954)McCormick, Evidence, 67 agrees justs. isthat this a

criticism is incompetency”and states that it an “eccentric which
rejected”courts “wiselysome have and in of therecommends “view

rule”impolicy givenof the that be application.it a restrictive Cf.
Reciprocal Law,SupportThe Uniform Enforcement of enacted in

1953, compelledprovides “maywhich that husband and bewife to
testify matter, marriageany including parentage.”to relevant and
RSA 546:24.
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Wadleigh (Mr.Wyman, Starr, Booth, Langdell& William J.
plaintiff.Starr, orally),Jr. for the

(Mr. for defendant.Bell,Bell Bell Ernest III theorally),& L.

great weight authorityof theKenison, AccordingC. J. to the
N. H. Annota-place wrong for it.governs liabilitylaw of the of

; Beale,2 ofRestatement, Laws,Conflict s. 379 Conflicttions, of
plaintiffshows that thes. the declarationLaws, 379:1. “Where

Vermont, consequentin withnegligenceseeks to recover for
asfollows adamages there, applicability of Vermont lawthe

The of theHowe, 92 N. H. 425. lawmatter of course.” Stone v.
wrongful death.place wrong governs rightalso the of action forof

Goodrich, Laws,391;s. Conflict ofRestatement, Laws,ofConflict
limitsDixon, H. the102; Similarlyv. 91 N. 29.s. see Robinson

questions ofinvolvedamagesof in this death actionand measure
ofthe law Vermont.bylaw which are controlledsubstantive

(2d)A.15 L. R. 762.Anno.
law ofaccordance with theThe defendant contends that in

that this action wasjurythe have been advisedVermont should
Inprimarily in insurance carrier. consider-brought behalf of the

theargument proposition that lawing this we start with the basic
mayforum, Hampshire, partiesNew the whoof the determines

(Restatement, Laws,must sue and be sued Conflict ofand who
126) appliesthe rule588; Houle,s. Saloshin v. 85 N. H. and same

Seely v. Insuranceadmissibilityto the of evidence. Manhattan Life
Laws, TheCo., 56; Restatement, Conflict of s. 597.49,72 N. H.

in followed the rule thatconsistentlydecisions this state have
except in casesto the ofjuryinsurance should not be disclosed

v. Industries,Montello Co. Suncooknecessity.unavoidable Shoe
Even in cases162; Bank,H. v. 95 N. H. 113.161,92 N. Wilson

it has beenplaintiffis a in interestthe insurance carrierwhere
the to be informedpermit jurytounnecessary“that itdecided was
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”of the insurance . Parella, 81,Fine v. 92 N. H. 84.
Evidence of the existence of insurance or the lack it generallyof is
considered immaterial theto merits liability. Consequentlyof it
has been held that the evidence of insurance or its absence “does
no good mayand do harm.” Fine Parella, supra,v. 85. The
Trial rulingCourt’s is in accordance with the law of this state.

arguedIt is although proceduralthat these matters are and
generally controlled theby forum,law of the- in theythis case are

inseparableso from the Vermont cause of action that the Vermont
applied.should belaw Precourt v. N. H. 283.Driscoll, 280,85

If the does requireVermont law not that the insurance carrier’s
subrogation be jury,status disclosed to the the defendant inis no
position complain appliedthat the Court forum,to the of thelaw

Hampshire, generalin theNew accordance with rule. In such
the denial of the defendant’sa case motion would be consistent

29, supra.the law of both states. Robinson v. 91 N. H.Dixon,with
Ry. 184,Co., 180,The case of Davis v. Central Vermont 95 Vt.

clear the insurance carrier recover in the185, maymakes it that
injured employeethe and that an amendment to thename of

proper “thedisclosing liabilityits interest is since ofdeclaration
thesame,the whether the action was for benefitthe defendant was

Rizzico,In v.injured employer.”or his Towneemployeeof the
carrier was in factthe interest of the insurance205, 210,113 Vt.

ruling that thisthe but the case contains nojurydisclosed to
pointimproper. The was careful toproper or Courtprocedure was

been madethe declaration could havethe amendment toout that
indicatesupon appeal. definitelyThis ratherandafter verdict

thethat insurer’srequirement of Vermont lawit is not athat
jury.to thebe disclosedsubrogation status

that theindicateconsiderations whichare additionalThere
beinsureremployer’sthat therequirenotlaw doesVermont

primarilyisargument that the actionthe jury.todisclosed The
since sectionnecessarily sothe insurer is notoffor the benefit

Statutes, s. 8078Laws, now VermontPublicof the Vermont6511
“shalldamages recoveredthe(1947) the excess ofprovides that

expenses andemployer’sless theinjured employeepaid to thebe
holdconsistentlydecisionsthe VermontFinally,of action.”costs

jury trialinjected into anot beshouldfact of insurancethat the
cited) thisand201, and cases199,(Wilbur Tourangeau, 116 Vt.v.

Bliss v. Moore &subrogation cases.applied torule has been
114Leonard, Vt.v.185, McCutcheon187. SeeStoughton, 112 Vt.
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38. We that theconclude the denial of defendant’s motion that
plaintiffbejury advised of the insurance status as a incompany’s

proper applied.interest was even if beVermont were tolaw
In for plaintifforder the to Vermont sheprevail under law was

required proveonly negligencenot to the defendant’s but also had
provingthe burden negligenceof freedom from andcontributory

assumptionthe duringfrom of risk. It is noted that the trial of
“agreed proving assump-this theaction counsel that the burden of

upontion of is the theagreementrisk defendant.” Pursuant to that
Presiding chargedJustice the It our under-jury accordingly. is

that that in Vermont the burden ofstanding this is incorrect and
proving assumption plaintiff.risk is on thefreedom from the of

Blake,Blaisdell v.Ry. 474, 477;Vt.Co.,Dunbar Central Vt. 79v.
127, 130; Bouchard123, Landing Fairlee,v. 112 Vt.126;111 Vt.

307,118429, 432; Nichols,Painter v. Vt. 310.v. 113Sicard, Vt.
jury in-predicatedbe on thiserror cannotHowever reversible

onbindinglaw of the trial and isit became thestruction because
Electric 89appeal. Derry Co.,v.partiesthe to this Williamson
also,241. v.216; Porter,H. v. N. H. See GentesN. Larose 87

Peter,St. 105 103.Vt.
that theuponThe the evidence defendant’sCourt could find

givingbinding chain withoutservant, Daniels, the lastreleased
logs besignal that the were tocustomary warning,the or shout

thattalking with the decedentthat knew afterdischarged; Daniels
purposeforthe truck theproceedingthe latter was to the rear of

notstation; that Daniels did allowreaching “scaling”of his
position; that“scaling”reach hissufficient time for the decedent to

roll the truck whenlogs mightknew one two offDaniels that or
aon a motion forpassinglast chain released. Inbindingthe was

familiar rule that the evidencetheverdict,directed Vermont follows
Campbellplaintiff.thelight most favorable toconsidered in theis

support theevidence toNat’l Vt. 182. TheBank,Howard 118v.
direct. Stevenswell asclaim circumstantial asmay beplaintiff’s

324,108 345.Healy Vt.530; Moore,v.Nurenburg, 525,117 Vt.v.
danger-created aDanielscould find thatthe evidence the juryOn

thegaveplaceand thatwarning a timeatcondition withoutous
be foundThis couldprotect himself.opportunityno todecedent
require adidand notdefendantnegligence parton the ofbeto
plaintiff.part of theon thenegligencefinding contributoryof

158, 166.91 Vt.Co.,Last BlockRyder v. Vermont
hebe thatit can saidifonlyrisktheThe decedent assumed
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knowingly and willingly dangerencountered an heobvious which
appreciated.knew and Agosta Cityv. Co.,Granite Real Estate

116 Vt. 526. It could properly be found that the decedent could
not reasonably expect the defendant’s heservant to do what did
when he did it. This is not a case logging employeewhere a
“deliberately to occupy dangerous positionchose a highly which
called thefor exercise of acrobatic skill.” v. John,LaFontaine St.
92 319, presentN. H. 322. Nor governedis the case Painterby
v. Nichols, 307,118 loggingVt. where a employee obviouslyused an

logdefective skid and was held to assume the risk therefrom. The
plaintiff’s evidence was of such toqualitya and character as
justify actingjury, reasonably, plaintiff.a to find thefor Wellman

Wales, 437,v. 98 Vt. 448. The evidence substantial and notwas
speculative conjectural. Reynoldsor Co.,v. Hancock Ins.John

541,117 general passingVt. 545. This summarizes the rule in on
a motion for a directed verdict in recentlyVermont which has been

(2d)in DeMetre,restated Smith v. 118 A. 346. The defendant’s
nonsuit, properlymotions for dismissal and directed verdict were

denied.
rulingWe find no error in the Trial on the admissibil­Court’s

Objectionity of evidence. was made to the introduction of a
plaintiff’s spinal it fromphotograph of the column after was taken

stagehis At this of the evidence an to thebody. eye-witness
logplaintiff byhad testified that the had been hit aaccident not

contesting point. photographand the defendant was this The thus
disputedmedical and materialsupport testimonytended to the on a

It be that the evidence at the time it wasmatter. cannot said
Hackettremote, unduly prejudicial.cumulative orintroduced was

(3rd519; ed.), s. 1908.514, Wig.H. 6 Ev.Railroad,v. 89 N.
dispositionplaintiff’s to workconcerning abilitythe andEvidence

earning power proper.wasand hisindustryas his habits ofas well
wasThe witness DanielsNewfane, 440,70 Vt. 444.Lazelle v.

givenhe had to ameaning thatexplain the of answerasked to an
thewithindeposition undoubtedlyand this wasquestion in his

custom orEvidence of aproperlimits of cross-examination.
thechain onbefore the lastwarning signalorpractice givingof a

conductof thethe reasonablenessreleased was relevant onlogs was
v.Jordanthe decedent.the defendant’s servant andof both

13; Mc­90 N. H.105; Langan,v.N. H. BuxtonRailroad, 80
relies on(1954) Sewall343. The defendantCormick, Evidence

distinguishablecase isFisk, 171,H. but thatBridgeFalls v. 23 N.
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it was notthere becausepracticecustom excludedthe and wassince
Cornwell, 446,H.97 N. 447.to be relevant. See State v.shown

plaintiff’s counsel that Danielsargument juryThe the byto
substantiallyalog his truck” wasthat- “it was a fromknew

proper.thereforestatement the evidence and wasofaccurate
N. 204. When theSmith,Co. 91 H.Merchants Mutual Cas. v.

appears to be different fromdepositionof ontestimony a witness
apparentthetrial, comment onopposing maycounselonthat

being misstating the evidence.charged withinconsistencies without
LePage Company, 97 N. H. 46.v.

Judgment on the verdict.

All concurred.
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