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se.orally), probrief(by andWyman, AttorneyLouis C. General

de-(Mr. for thePhinney orally),Phinney & BassSheehan,
fendant.

curiae.as amicusJoseph orally),Millimet brief and(byA.

Committee(of York) FreedomGeorge for the AcademicSoil New
Union, as curiae.Liberties amicusof American Civil

by thewas chosen SenateAttorneyJ. The GeneralGoodnow,
to makecommitteeRepresentatives legislativeas aand House of

Legislature] withprovidinginvestigation a view to [thean “with
predicated.”it beby mayupon further actioninformation which

concerningThe matters33, 37,H. 38.Wyman,Nelson 99 N.v.
“relevantto thoselimitedinquire wereauthorized towhich it was

39.Id.,investigation.”object of themainpertinent to theand
must likewisebefore itappearingwitnessquestions asked aThe of

andirrelevantthey arenot,dotheyIflimitation.within thisfall
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need not be answered. When the relevancy inquiries madeof of
questionedhim are by a witness and he answer,declines to the

committee petitionmay then Superiorthe did inCourt, as it this
case.

The principal purpose petitionof an action commenced aby such
is the determination of the putof thoserelevancy questions to the
witness which he has declined to petitionanswer. The does not
seek to have the defendant contemptfound in investigatingof the
committee publicnor “to vindicate authority,” as he claims. In-
stead, it Superior“seeks to have propoundthe Court to the

questionsdefendant the same asked him theby Attorneyas were
in persistsGeneral and the event he in the thatsame answers he
inadjudged contempt Superior (Emphasisbe the Court.”of

supplied). Uphaus, 1,State v. H. 3. In100 N. connection with
petition,the inSuperior proceedthe Court is authorized the“to

though originalmatter as in theproceedingsthe had been court.”
thereby granted jurisdictionRSA 491:20. It is the investiga-over

subject petition.therequiredtion to the the matter ofbyextent
3, that CourtUphaus, supra, area, mayState v. 4. theWithin

tothe which it deems bequestionsorder defendant to answer
in-applicable legislativeinaccordingrelevant to the standards

vestigations.
investigatingan committeequestions byThe askedrelevancy of

atapplicablethe standards thebynot to be determined solelyis
purposethe ofscopeof andtrial of issues in court. “Because

is broadernecessarily...investigations, pertinency[legislative]
Orman,v.Unitedof evidence.” Statesrelevancythan in the law

questionF.(2d) that abroad, however,is148, 153. It not so207
it mightthatpossibilitymereamay be sustained as relevant on

202States, F.­v. Unitedquestions. Bowerslead to later relevant
investigationtheauthorizing(2d) 447, joint resolution452. The

possibleadirected atquestionIf isrelevancy. theguideis the to
154) be reason­(United which wouldsupra,v. Orman,Statesanswer

itinvestigation,the isobject ofthe mainably concerned with
263,U. 299.279 S.States,v.See Unitedrelevant. Sinclair

on itsapparentparticular question isrelation of aUnless the
upon therestsrelevancyitsestablishingthe burden offace,

herelevancy, isofhis assertionsupportIn ofAttorney General.
presump­theandevidencerules ofhowever, to “theconfined,not

by thecases,” contendedasin criminalapplicableof lawtions
investigation,legislativeait toasRelevancy, appliesdefendant.
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stemmay from varietya wide of factors. The context in which
a question is mayasked indicate its Bowers v. Unitedrelevancy.

(2d)States, F.­ 447, does, transcript202 449. If it the of the
defendant’s entire testimony before the committee alonemay
furnish a sufficient forbasis the Court’s decision.

case,In this the Attorney General,when as the investigating
committee, put questions possessedthe the defendant,to he in­

concerningformation the published writings, personsdefendant’s the
he apparentwith whom had been and his inassociated, activities

organizations.certain The Attorney acquiredGeneral had also
investigationin the course of knowledgehis a of the tenets of the

operationsPartyCommunist and the methods and of Communists
sympathizers. Backgroundand their of this mayinformation sort

questionsthe thealso indicate relation of asked committee toby
v.subject investigation. Orman,matter the United Statesthe of

(2d) 148, If so thereasonably by207 F.­ 155. considered to do
mayit furnish a sufficient basisdisclosed,Court to which it is

determining relevancy.for
given thebyentitled “Socialism”In connection with a lecture

theguest Universitya lecturer before class atdefendant as a student
theHampshire March, he was asked “What was1954,of inNew

the declined tosubject questionlecture?” This defendantyourof
. . . I do notreplied: “I under oath that advocateand statedanswer

overthrowing constitutionalthe aim ofany wayor in further
inI did so advocate theand violence. notgovernment by force

IHampshire. fact,InNewgave UniversityI at the oflecture
anywhere.in Asidea lecturenever at time so advocatedanyhave

the lecture insayI to aboutnothingI wantthat havefrom
following questions:therefused answerquestion.” He also to

Hampshire . . .University of Newtell class at theyou“Didn’t the
expressyou. . Didcountry? .inevitable in thiswasthat Socialism

that time thatatthe statementmakeopinion, youthe or did
Did Marxism. .. advocateyouin America?inevitableSocialism was

22on Marchthis last lectureyou. . “Did inat that time . ?” and
of dialecticalespouse theorytheof the former lecturesanyor in

hearingsthetranscript oftheofUpon considerationmaterialism?”
thecounsel, SuperiorofargumentsandGeneralAttorneythebefore

underthe statute“relevant undertoquestions betheseruledCourt
theruling “uponbasing itsacting”isGeneralAttorneythewhich

teaching ortoparticularlyrelatewhichthein statutesections
advocating Communism.”
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(RSA 588) provides personsthatThe statute referred to ch. who
person attempt“any commit, commit,advocate or teach to to

overthrow, destroyor aid in the act intendedanycommission of to
existing governmentor byalter” force violence are either classi-or

persons subjectedfied byas subversive section 1 or are to criminal
penalties 2, depending uponsection suchby advocacywhether

. .teaching wilfullyor has been done and' . under such“knowingly
2).(S.present danger.”circumstances as constitute a clearto and

33,Nelson H.Wyman,v. 99 N. 37.
advocacy indistinguish teaching“It is not oralways easy to

in the sense ofteaching advocacythe of incitement from orsense
States, 341 U. S.exposition explanation.”or Dennis v. United

denialof fact. The defendant’s494, The distinction is one572.
furthered the aim ofadvocated, taught any wayor inthat he

in hisforce or violenceoverthrowing government byconstitutional
committeefact, which thelecture his determination of thatsimplyis

hisbyThe could notas it saw fit. witnesscould believe or not
the burden ofcommitteeimpose upon investigatingtheanswer

at the violent overthrowthat a doctrine aimedproducing evidence
ithim beforebyadvocatedexisting government was in factof

lecture.inquire concerninghim thecould of
background informa-transcript theandAn examination of the

thatdisclosesAttorneythe Generalbyto the Courttion furnished
advocatedyears hasand for severalis a socialistthe defendant

theownership ofpublicconception socialism:of“the classical
planning,” systemageneral economicproduction andmeans of

Hecountries.in Communisttoday onlyhe stated existswhich
toforce or violenceuse ofnot advocate thethat he doestestified

in Russia anddoneas wascountryin thissystemthisestablish
thatin the sensebe a Marxisthimself tothat he considersChina,

philos-history andsociety,aboutdoctrinesbodyis a of“Marxism
member ofnot athat he isandsociety”form of. . . not aophy

no membersknowsandnever been oneParty, hasthe Communist
present affiliationspast andacknowledgedHeinit this state.of

beenhave eitherwhichand committeesorganizationswith various
as sub-Statesthe UnitedofGeneralthedesignated by Attorney

ActivitiesUn-Americanonthe Committeebyreportedversive or
dominatedto beRepresentativesofHouseStatesof the United

Party.the Communistofby members
wasthe defendant1953,inthatdisclosesalsorecordThe
theasknownpublicationaappearing inarticleof anco-editor
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Monthly part CountryReview in iswhich reads as follows: “Our
preparing practiceto violence on a scale tohitherto undreamed-of
preserve organizationa social order . . . Capitalism, societythe of
according to principlethe barbaric of theprivate profit, scourgeis

mankind;of designedand violence to preserve it is doubly damned,
once for itself purpose.and once for its Those of us who have

insocialism our . judgebones . . must violencenecessarily the of
the socialist differently.countries it . . . historyWe hate but . . .
decreed that the economic thesocietyfoundations of the of future
must be laid in backward countries, the assistanceonlynot without

against implacableof the advanced countries but their ruthless and
processresistance. It was rendered that thethereby inevitable

be difficult, painful processshould and But the does goviolent.
— majesticforward of that the the economysuccesses of Soviet

inproof... is irrefutable . . . For the time we canhistoryfirst
protectsay being regimes doingthat violence is used to which are

dispenseutmost create betheir to a which will able tosociety
That the difference.”with violence. makes all

theAgainst background, Attorney reasonablythis General was
concerningquestionsin themaking inquiry.his Thewarranted

subject the lecture and those directed atmatter of defendant’s
ascertaining anything,if the defendant said about Marxismwhat,

countryof in wereinevitabilityabout the socialism thisand
thedeterminingthe in whetherclearly relevant to aid committee

otherwise,“knowingly wilfully”either and orhad,defendant
overthrow, oftaught the destruction or alterationoradvocated

violence.existing government by force or
espoused dialectical materialismthe defendant’s lectureWhether

History of theAccording to the Communistequally relevant.was
AttorneythebyexhibitUnion, introduced as anParty of the Soviet

materialismhearing Court,the “dialecticalat beforetheGeneral
Standing-party.”of the Marxist-Leninistoutlookis the world

of the communisttenetsonly of severalespousal of onealone,
communistadvocacy of allnecessarily establishnotfaith would

existing govern-ofwith overthrowconcernedincluding thosebeliefs
determininginhand,theOn otherviolence.by force andment

Marxism, as definedandwith Socialismconcerneda lecturewhether
force andadvocacy ofto includeso far asdefendant, wenttheby

have somewouldmaterialismof dialecticalespousalviolence, the
an endorse-have beenmaythere alsothatto indicatetendency

Party.of the Communisttheof doctrinesment
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In specificaddition to rulings questionstheconcerning asked
of the defendant about lecture, Superiorhis the Court also ruled
that “the Attorney General inquireis entitled to theinto actual
contents of any givenlecture anyat school.” rulingThis was not
essential to the It appropriatecase. seems note in opinion,to this
however, that it standingis incorrect qualifica-alone and without
tion. Neither the authorizingresolution investigationthis nor
the statute to which it refers any special directive, expresscontains
or implied, concerning givenschools or lectures at schools.

The givenauthorization to the Attorney “uponGeneral to act
such judgmentinformation as in his may be reasonable or reliable”
(Laws 307)1953, c. limits the school about which maylectures he
inquire possessesconcerningto those which he reasonable or reliable

indicatinginformation that the violent existing gov-overthrow of
ernment may taught, “knowinglyhave been advocated or either

wilfully” Publishingand v.or not. See Oklahoma Press Co.
Walling, 186, not, legally,327 U. S. 209. It and could notdoes

private in theindiscriminatelyauthorize him to examine citizens
hope stumbling uponof valuable Orman v.mere information.

F.(2d)States, 148,United 207 155.
Attorneythe wasOne of the matters as to which General

inquire organizationsthe existence of subversivedirected to was
seekingInin in violation of the subversive activities act.this state

Hampshire,in andProgressive Partydetermine the Newto whether
Progressive Citizensorganization known as thepredecessor,its an

organizations, thebeen subversiveAmerica, might be or haveof
thefollowing questions of defendant:theAttorney askedGeneral

Progressivethein the formation of. . wife activeyour“Was .
individualsworkingthen with. . WasAmerica? .Citizens of [she]

. Charles. . WasParty?Communistthen members of thewho were
. . .America?Citizens offorming ProgressivetheinBeebe active

Hamp-inProgressive Party Newtheactive inBeebeWas Charles
inpresent wifeyourwork withBeebe. . . Did Charlesshire?

to the homedefendantvisit of thewith ain connectionand,1947?”
thewithto doanythinghave“Did itWalenko,of Abraham

Party?”Progressive
Progressivein thebeen activeadmittedlyhasThe defendant

officethe nationalwithrelationsof itsmostHe handledParty.
in thisticketon itselectorpresidentialforcandidateaand was

concerning thequestionsanswertoHe offered1952.instate
wereperson“if suchhimtoknownany personofactivities
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identified as a subversive aor communist defined in the”as sub-
versive activities act but declined questionsto the inanswer
controversy as irrelevant, grounds personson the the inquiredthat
about were not so identified Progressiveand because the Party is
and politicalwas a lawful organization concerning rightwhich no
of inquiry existed.

The statute defines a “subversive organization” as ofany group
persons together jointassociated for action, including politicala
party, engageswhich in or advocates or teaches “activities intended
to overthrow, destroy existingor alter” government by force or
violence. RSA 588:1. Persons who “knowingly wilfully”and
assist in the formation, inparticipate managementthe or contribute

supportto the of such an organization, knowing it to such,be are
subject penalties. 588:2(d).to criminal RSA Persons who are
members of organizationsuch an not or“knowingly orwilfully”
are members knowingwithout the nature of the organization, are
classified as persons.subversive RSA 588:1.

The fact that the Progressive if orParty “is, extant,still
was, politicalacertainly lawful theorganization,” byas asserted

defendant, preclude inquirydid not by Attorneythe General
concerning purposesits and untilactivities it was shown to be a

organization. jointsubversive the authorizingUnder resolution
investigation,this the Attorney General is not authorized to

inquire indiscriminately concerning organizations in this state.
Only possesseswhen he “reasonable or reliable” information
indicating an organizationthat onemay purposes,have as of its

mayor engaged at,be in activities aimed the violent ofoverthrow
existing government, empowered inquire purposes,is he to into the

didmembership organization.activities and of that That he
possess reasonablyinformation which sufficient to warrantwas

hisconcerning evident frominquiry Progressive Partythe is
him that “con-during hearingsthe held beforestatement made
investigation togivenbeen intestimonysiderable has thissworn

HampshireinProgressive Partythe the New has beeneffect that
and thatPartyof the Communistheavily by membersinfiltrated

havepurposes Progressive Partythe beenpoliciesthe ofand
SeeParty.”the Communistmembers ofdirectly byinfluenced

186,U. 209.Publishing Walling,v. 327 S.Co.Oklahoma Press
committee concern-received bybeen theevidence hasWhenever

forneedreasonableorganization indicates awhiching particulara
notis ororganization isthatto determine whetherfurther inquiry
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questionsa one,subversive concerned with its pur-activities and
poses as well as membershipthose concerned with participationor
in byit personsnamed are Thenecessarily policiesrelevant. of an
organization are by members, byestablished its aor sometimes
small minority of policiesits members. as mayInformation to be
obtained in some from partici-instances those members havewho
pated in makingthe them. hand,of On the other if subversive
purposes actually exist, fullythe maywitness not disclose his
knowledge concerning them and other must bemethods used to
determine their existence. The extent to which of themembers

Party membership organiza-Communist are included in the of an
tion controlling policiesand are active in is related toclearlyits

questionthe of Aorganization personwhether the subversive.is
organization,who has in an inbeen active as was the defendant

Progressivethe is natural from the com-Party, a source which
of theacquire concerning purposesmittee information themay

organization or the of those members who established them.identity
concerningaIt is on information of this sort that determination

legislativea in-organization may bybe madethe nature of an
persons referred to in thecommittee. thevestigating Whether

membersPartyin fact orquestions or were not Communistwere
andrelevancythe issue ofpersons not decisive ofsubversive is

beingproof fact beforeto of thatnot entitledthe defendant was
concerningcalled for answersquestionsTherequired to answer.

Progres-inpersons theof namedmembership participationorthe
inAttorney Generalaid thewhich, given,if wouldPartysive

are or werepredecessoritsanddetermining partywhether that
to theaccordingly relevantThey wereorganizations.subversive

investigation.of thesubject matter
-andvagueinvestigation is not soauthorizing theThe resolution

right to duedefendant’sviolate theas tolacking in standards
theact ontois not authorizedAttorneyThe Generalprocess.

is “reasonablewhichinformationonly uponbutrumorsbasis of
supra,Publishing Walling,v.Co.PressSee Oklahomaor reliable.”

ishe entitledquestionsthe whichrelevancy ofis the216, 217. Nor
Attorneytheingo aroundthatwheels“thebyestablishedto ask

theopinion,thisinpreviously notedhaveAs wemind.”General’s
at abe directedmustwitnessto aputmay bewhichquestions
mainawithreasonably concernedbewouldwhichanswerpossible

theinforthobjects are setThoseinvestigation.theobject of
investigationcompletefull andmake“toas follows:resolution
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respectwith to violations of the subversive activities ofact 1951
and to determine personswhether subversive defined in saidas
act are presently located within this 1953,state.” Laws 307.c.
The sections of the act to which reference made,is and with which
the concerned,circumstances of this case are define subversive
organizations persons 1)and (RSA:588, and the acts of advocacy

2(b))and teaching (Id., participationand in a organ-subversive
(d))ization 2(Id., which are made criminal with sufficient toclarity

requirementssatisfy the of process.due Nelson v. 99Wyman,
N. H. 33.

importantIt is to note that Attorneythe is withoutGeneral
authority compelto Iftestimony. he undertakes to act without

information,a basis of reasonable or the canreliable witness refuse
questionsto answer. If inquirya basis for exists but the which

irrelevant,he to Inasks are the witness can refusealso answer.
heevents, uponeither of these the if insistsAttorney must,General

receiving questions,an his theproceeding applyor answer to to
Superior disputedCourt for a determination the matter. Unlikeof

contemptprevails proceedingsthe situation which in criminal for
(seeCongressional v. Unitedinvestigatingof committee Bowersa

(2d) procedure only requiresF.­ not aStates, 447),202 our
theby Superiorthe Court of the reasonableness ofdetermination

question disputed,that isAttorney acting,basis for ifGeneral’s
have beenquestionsthe to which answersrelevancyand the of

the to answer suchopportunityalso an for witnessrefused but
before aCourt,thequestions byas have been found relevant

contempt.punishedbe forwitness can
aright forthe to associate with othersrightThe to lecture and

libertiespolitical otherwise,it or are individualpurpose, becommon
the and Federal Constitutionscitizen Stateevery bytoguaranteed

inquiries162,J. TheInd. L. 167.rights. 29absolutebut are not
investigationwith thisconnectionLegislature inby theauthorized

purposesmembership,of the lecture and thetheconcerning contents
interferedundoubtedlyPartyProgressiveof theand activities

He contendsliberties.exercise of thosefreethewith defendant’s
Thefor this interference.basis hererationalthere is nothat

principles under-thebetweeninvolves a conflictraisedthusissue
Legisla-powers of theinvestigativeextensivebroad andlying the

thebyguaranteedrightsindividualwhich theuponthoseture and
ofin a determinationliesThe answerare based.Constitution

considera-underinvestigationlegislativeobject of thethewhether
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tion is such as to justify the restriction thereby imposed upon the
defendant’s liberties. Nelson v. Wyman, 99 N. 33,H. 41. See
American Communications Ass’n Douds,v. 339 382,U. S. 397-400.

The uponrestrictions the defendant’s freedoms with which we are
here concerned result from the investigation byauthorized the
Legislature and not from legislation directly limiting those free-
doms, such as was considered in Nelson v. Wyman, 99 33,N. H.
49, 50. “There is a vast difference between the necessities for
inquiry and the necessities for action. The latter bemay only
when danger is clear and present, but the former is when danger
is reasonably represented potential.” States,as Barsky v. United

(2d)167 F. 241, 247.
The problem of determining whether the threat of subversive

activities in this state was greatsufficiently requireto investiga-an
tion and consequentthe uponlimitations civil liberties was resolved
by Legislature.the adoptionIts of the resolution authorizing the
investigation was judgmentits that the danger govern-to existing

posed byment subversive potential.activities is We have not
changed Legislature’sour views of the right judgmentto reach that

opinionsince our in the Nelson in upheldcase which we “the
Legislature’s inquiredecision to concerningof residents activities
aimed at the governmentoverthrow of by violence,force and
whenever they Id.,occurred.” 42. The of investigationlimits the

subjectare byto control the Trial Court and therefore should
“prescribeoffer no foropportunity any official to what shall be

nationalism,in politics, religionorthodox or ofother matters
opinion” as claimed theby defendant, permit exposurenor the of

merepublicity exposure.witnesses to unfavorable for the sake of
Any stultifying investigation uponeffect which the may have

impose uponexpression any mayfreedom of or restriction which it
be in the limited area in thefreedom of association will which

legislative reasonably believe that the overthrowmaycommittee
beingviolence is or has beenexisting government byof force and

in interest theplanned, an area which the oftaught, advocated or
inquiriescivil Thejustifies uponintrusion liberties.State this

camein this casethe defendant was directed to answerwhich
thiswithin area.

Exceptions overruled.

All concurred.


