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(3rd ed.) (Rev.2433; ed.),Ev. s. 1 s. 115 A.Williston, Contracts
inplaintiff prove propertySince maythe be able to that the

question pursuant promiseheld the father to abywas mother and
to it the in not havereconvey son, equityor will to the bill should

b.Restitution, 182,been s. commentRestatement,dismissed. See
onlycanplaintiffWhether can meet this burden be determinedthe

presented. Trusts, 44,s.fully Restatement,hisafter evidence is
comment c.

trial.New

All concurred.
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brief.furnished noexecutor,A. theHolmgren forSamuel

(Mr. Richard F.Upton&Upton, Sanders& Dowst andPerkins
YeatonRussell S.Epsom school district andUpton orally), for the

board.Epsomthe schoolDowst, Jr., members ofHenryand

Gilbert(Mr. Mullavey Cynthiafororally),MullaveySleeper &
Wesley E.Smith, andGloria GilbertGilbertRoberts, Constance

heirs-at-law.Gilbert,

Rand, heirs-at-Richardandfor Thomas RandJ.Charles Griffin
no brief.furnishedlaw,

(Mr. fororally),RindenA. RindenPaulCopanP. andGeorge
A. M.Chapter 24, R.No.Hiram

tois entitleddistrictschoolEpsomWhether theGoodnow, J.
N. H.Epsom,Central School ofproposed“themade tobequestthe
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if orbuilt, processin the being depends uponof built” the con-
givenstruction to be to the will now''before us.

The construction of a governedwill is by the intention of the
testator which is question Osgooda of fact. Vivada,v. N.94 H.

question222, 224. This was submitted for decision to the Court
rulingbelow and School,its that “the so-called,Central is not

entitled” was necessarily uponbased its conclusion as to the
testator’s intention. appearThat does infinding, which not its
decision, controllingis not here, however, since the “determination
of the ultimate fact of the intent theof rests with the[testator]

Sylvesterlaw court.” v. 97 N.Newhall, 267,H. 272. The sub-
concerned with thesidiary surroundingfacts ofcircumstances this

case, bequestfar as the school concerned,so was were not found
by agreed parties.the Trial Court but were to by the On those

itself, questionfacts and on the will the of the testator’s intent
is for v.brought Chapter,here determination. See Pettee 86 N. H.
419.

legatee, proposedThe fact that the named as “the Central School
H.,” legal entity person does notEpsom,of N. is not a or render

questionaidentity beneficiarythe The of a is oflegacy void.
Clarkthe basis the testator’s intention.fact to be determined on of

260,285; 82 N. H.Campbell, 281, Hospital,v. N. H. Adams v.82
built school districtsordinarily byPublic schoolhouses are261.

(RSA 194:3) acceptmayandempowered by law to do sowhich are
v. 91 N. H.purpose. District,Seegifts legacies for that Reedand

themakingthe of this willyearsfiveDuring the before209.
planning anddiscussing,beenin factEpsom school district had

designatednewsubscription for a schoolpublicmoney byraising
testator,probable thehighlyseems thatSchool.” Itas the “Central

ofaware thisof Northwood wasadjoining townthea resident of
“the Centralproposedhis reference tobyintendedandactivity

Epsomthe schoolthe school whichdescribeEpsom” toofSchool
anyof otherbeing evidenceThere nobuild.proposed todistrict

finding requireda isthatconcludeEpsom,in weschoolcentral
Epsomto to the schoolgolegacythisintendedtestatorthethat

built, theor in... ifCentral Schoolproposedfor “thedistrict
393, SeeN.48 H. 397.Society Hatch,v.built.”beingprocess of

287.N. H.Mackie, 86v.Holmes
he made hisWhenconditional one.aquestion isinlegacyThe

that thenot considerdidapparentlythe testator1950,inwill
had,if hebuilt,” for hebeingprocess ofthethen “inwasschool
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presumably would not have attached the condition he did.which
Between 1950 and 1953 the died,when testator more hadmoney
been school,raised for the by publicboth taxation and by sub-
scription, and planningadditional had been buildingdone but the

“in process”itself was no more inthan 1950. If the testator
legacy paidintended that the be if theonly alreadyschool was

process beingin“built, death,or the of built” at the time of his
legacythe condition the met. Theof was not school district

contends, however, that the testator intended that a reasonable
performancetime be allowed after his death for of the condition.

respectin this is not stated in the will andWhat his intention was
probabilities. Langdelldetermined a balance ofbymust be v.

H. 118.Dodge, 100 N.
the testator’s intention to benefit theThe will evidencesplainly

Epsom providedin the actual construction ofproposed new school
determiningIn whether he intended tobuilding is assured.the

orbe furnished at the date of his deathrequire that this assurance
thereafter, significant that the con-reasonable time it iswithin a

specifiedbequestthe no time limitimposed uponhedition which
might have done so. The time of hisalthough itfor its fulfillment

languagein the absence ofunpredictable, unlikely,it isbeingdeath
requireto that thetestator intendedthat thecontrary,to the

death whenever that eventthe moment of hisbe met atcondition
. . aperformancefixed for the . oftime isoccur. “When nomight

time.”performed within a reasonableit be . . .condition, is to
In theA. L. R. 1354.591, 592; anno. 110Dean, N. H.Colby 70v.

appearsrule toapplication of thiscase, theof thiscircumstances
intention to furnishprimarythe testator’swithbe consistent

the new school.building ofin theassistancefinancial
intendedthe testatorappear thatclearlyit does notFurthermore,
fulfilled.condition was notif thegoto to othersbequestthe school

equally betweendividedresidue “bethat theprovidesThe will
four bene-bequests to theThebeneficiaries.”following fivethe

provision isand noare unconditionalschoolthan theficiaries other
bequestthe schooltoattachedthe conditionifgifta overformade
Eq. 95.N. J.Appleby, 97v.M. C. A.Y.Seeperformed.notis
partialaway ofbytakehis heirsthatintendthe testatordidNor

intending a benefitasbe consideredis to“A testatorintestacy.
partialagainstpresumptiontheandgift,hisobject ofto the
N. H.Kenison, 92Bank v.NationalSouheganstrong.”intestacy is

the testator’sone ofonlymentionsquestionwill inThe120.117,
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heirs,six all of whom were nephews nieces,or to the exclusion of
the others. The residue clause is detailed and clearlywas intended

disposeto of the remainder of his estate. Both of these factors
negative any intention that the heirs-at-law should benefit by
intestacy. Merchants &c. Bank v. Berry, 388;93 N. H. Jacobs v.
Bean, 99 N. 239,H. 242.

We conclude that the testator intended that the inlegacy
question paidbe the Epsomto school district of if proposedthe
Central “built,School was in processor the of built”being within
a reasonable time after his decease.

The testator died February 7, 1953, shortly thebefore annual
meeting Epsomof the school district for year.that theAt annual
meeting in March 1954, the school district committed itself to
building the new school and voted the necessary funds. The fact

it could have specialthat so acted at meetinga called for an
(RSA 3)197:2, requiredateearlier does anot conclusion that the

was andelay unreasonable one. The executor’s final account was
30,Julynot returnable until 1954. Before that date, the contract

building by August 13, 1954,for the new school had been let and the
begun.had the proposedactual construction Whether school was

process being“in the of built” when the contract let or whenwas
short itlater, apparentconstruction started a time seems that the

building fullyof the school was within a timeassured reasonable
the and school isafter testator’s death that the district entitled

Inbequest. Estate,receive the See re Anderson’s 244 Iowa 325.to
interpretation of the are notwill,Under this the heirs-at-law

exceptionsto in the residue estate and theirentitled share of the
requiredo not consideration.

Exception Epsom sustained;school districtof
exceptionsother overruled.

All concurred.


