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Gregg (Mr.Sullivan orally),& and S. Robert WinerWiner lor
plaintiffs.the

(Mr.BrightonCharles Lincoln A. orally),J. and Kenneth Lincoln
for the defendants.

exception toDuncan, by plaintiffs’J. The issue raised the the
ruling provisionsthat of a willmay“a conservator waive the in

person conservatorship”behalf of under was decided adverselythe
in v. N. ThisWidett,to their contentions 100 H. 115. theCrawford

plaintiffs recognize requestand deference the Court to re-with
argument partmostexamine the decision. Their briefs for theand

plaintiffthe in thepresent advanced the citedbyconsiderations
surviving spouseaprinciple rightThe that the ofstatutorycase.

(RSA 560:10-13) (Pagepersonal right Library, 69to elect is a v.
575) wantN. H. and not be exercised a conservator for ofmay by

again urged upon Further,is us.clear authorizationstatutory
Legislature amendingof inattention is called to the action the

L., 12, provide guardiansc. as as291,P. s. to that conservators well
purchasebe to- real as a for theirmay licensed estate homestead

162; rightc.1931, AlthoughRSA 464:13. the ofwards. Laws
“personal” involvingin the theelection be sense of “intimate”may

relationship wife, plaintiffs contend,as ithusband and the isof
legal survivingin sense because it not survivea does thepersonal

by legal representatives.spouse, and not be exercised his or hermay
Colby v. 98 N. H.Gowing Varney,N. SeeLaing,v. 96 H. 364.

by decision inprinciple remains the99, This unaffected103.
supra.Widett,v.Crawford

162,1931, c.Legislature enactingin Lawsof theThe action
expressed inthe RSAto inconclusive of intentionappears us

reached intowe adhere the conclusionsAccordingly,464:18.
Trial Court that asupra. rulingThe of theWidett,v.Crawford

inof favora willprovisionsto waive theauthorizedconservator is
his ward is sustained.of

erredthe inis Courtquestion presented whetherThe second
the“improperly exerciseddefendantruling that thefinding and

invalid onadjudging the waiverinthe will” andto waiveright
guardianthe adutyis ofthat itThe law is settledaccount.that

inof a conservatorward, and henceformaking election hisanin
nearly asplace himself aselection, “try totomaking a like

asactionand take suchthepositionin ofthepossible [ward]



156

or competentwould take” ifprobably to make the election[he she]
personally. Wentworth v. Waldron, 559, 564; Hogan86 N. H. v.
Roche, 368,95 N. H. In pointed370. the former case it was also
out: the“Clearly guardianstatute invests the with discretion as

powerto the of the acceptexercise to waive provisionsor the of
the Waldron,will.” Wentworth v. supra, 564.

exceptions presentThe the issue of whether the Trial Court
justified in thesettingwas aside action asdefendant’s conservator

upontaken in the theexercise of discretion conferred him by statute.
It is familiar doctrine that a court equity mayof not substitute

judgment fiduciary exercisingits for that of a in his discretion,
judgmentmay onlyand set' aside the latter’s where discretion has

failure the fund properlybeen abused. “His to administer did not
the a substitute It theentitle court to act as trustee. was to

judgment that thereasonable exercise of the trustee’s determination
thequestion fact,. The is one of will. . was committed. which

decide, if it isprovides the trustee should and his decision stands
Eaton, 216, 218,Eaton v. 82 N. H. 219. Seea reasonable one.”

458, 460; Jolbert,N. H. Woodward v.also, Clancy,v. 87Hanford
N. H.94 324.

purport act inin the before the Court did not toWhile case us
is to defeatconservator, the effect of the decreeplacethe of the

spouse hesurvivingthe since iselection on behalf of nowany
the Trial CourtGowing supra.v. The issue beforeLaing,dead.

must be considered sothe act of the conservatorwas whether
amount to abuse of his discretion.improperand as toarbitrary

byif theit should stand warrantedimplied ruling that wasThe
record.

Presiding Justicerequests theupon parties,the of theActing
solely the “financialbywas not movedthe conservatorfound that

the relativesestate,” that he “knew thathis ward’sofconsiderations
andwith his wardno contacthad had almosthis ward’s wifeof
willtime that the wife’suntil about theyears,”manyhis wife for

created “almosthad beenthe of bothand that estatesmade,was
Subject to theand labor.”effortsfromentirely ward’s][his

electionthat theexpressly foundexception, the Courtdefendant’s
forward],heirs ofprobablebehest of themade “at the [thewas

“Considera-that:representations,” andtheirbenefit and ontheir
havewouldor notas to whethergivennottion was [the ward]

”. ...her estatedisposition ofininterferetowanted [his wife’s]
by therequiredquoted was notfinding lasttheopinionIn our
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evidence, and the findingsother made do justifynot the con-
theclusion that conservator abused the discretion vested in him.

apartNeither does the findings compelevidence from the such a
conclusion. The fact thethat election followed the wishes of the

relatives,ward’s that they it,may benefit from and that it was
representations”made “on their does not demonstrate that discretion

was abused. The himself,ward if competent, might have acted
upon the same considerations. There plain-was evidence that the

niece,tiff who shares the residue of equalthe testatrix’ inestate
shares with her four hadchildren, shown little or no interest
in the untilwife about the time the will was made as the conservator

He talking probableknew. testified that in with the heirs of his
he the hadward, “thoughts expressedconsidered to me[the wife]

Herelative to had known the Burtons manyfor[the niece].”
butyears, by wife,the niece had never been to thereferred until

concerningboth conferred with him the wife’s affairs. He knew
his came primarilythat the estates of both the ward and wife from

kept “theirearnings ward, theythe of the that had not estates
separate separately,”. . and them and that had originally. run they

knewjoint in favor each other. He that before themade wills of
bywill made Burtons had been certifiedwife’s last was both

incompetent. the evidence in-physicians to be Whilementally
in-particularthe he made nofilingthat waiverdicated before

might respecthis be toof what ward’s wishes withvestigation
findinghim andthe matter withwaiver, trying to discussbeyond

theno evidence inincapable understanding, there washim of
been made which wouldinvestigation could haveanythatrecord

havehis ward wouldprobability that followedanyhave disclosed
the conservator took.from the onedifferenta course

with hisexpressedhad satisfactionthat wardThe evidence his
notdoes establishit was executedlast will beforeproposedwife’s
he was thenthe will. Ifhave waivedwould notthe wardthat

he couldwife’s deaththat after hishave knowncompetent, mayhe
incompetent,he wasif he Ifrights chose.statutoryhisenforce

significance.wasexpression of satisfaction withouthis
564,supra,Waldron,v.in Wentworththe courtoflanguageThe

of. the waiver. . thatallegations“Theappropriate here:is565,
personalforprovideorder tonecessary in. . not [his].the will [is]
propertybe to divert. . willelection .of thethe effectneeds; that
intendedfrom whichchannelsfrom the [she]theof [testatrix]

benefitthe directforestateincrease theand togo,it to [widower’s]
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of heirs beneficiaries,and are singly and in-collectively[his]
upon questionconclusive the of whether the guardian’s discretion

has been legitimately exercised.”
Nothing appears in the record which would warrant a finding

that the defendant acted inarbitrarily or bad faith, dishonestly or
improperfrom motives, thator the election which he made was

plainly unreasonable or an abuse of his discretion. In the absence
such showing,of a the fiduciary’s exercise hisof discretion notmay

supra;be set Eaton v. Eaton,aside. 3 Bogert, Trusts and Trustees,
(Pt. 1), 560;s. 2 Trusts, 187, 259;Scott on ss. Restatement, Trusts,

187,s. comment e.

Judgment thefor defendants.

All concurred.
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