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Howard B. (by plaintiffs.Lane and orally),brief for the

(Mr.Bell & Bell Bell,Ernest L. III fororally), the defendant.

Kenison, Subject exceptions,C. J. to certain generalit is the
supported jurisdictionsrule aby majority independentof that an

building negligentor construction contractor is not liable for injury
to third thepersons occurring completedafter work has been and
accepted employer.the v.by Lights,owner or Smith Claude Neon

(Rev.326;Inc., Redfield,110 N. J. L. 2 Shearman Negligence&
ed.) (2d)s. 13 L.267; anno. A. R. 191. While various reasons

explain the rulegeneralhave been advanced to the most common
independentfrompassedis control the contractor toone that has

T.upon acceptance project. Cunninghamthe v. A.the owner of
Gillespie 241 rule and theCo., Mass. 280. However the reasons

entirely satisfactoryits have not been asadvanced in behalf
exceptions havethe fact various flexible beenindicated thatby

independentexception which contractordeveloped. under theOne
inherently imminentlyorprojectswhere which areis liable is

518;Berg Co.,v. Otis Elevator 64 Utahinvolved.dangerous are
Co., Restatement,1.Pittsburg-Des Moines 363 Pa. SeeFoley v.

depression highwayinIn theTorts, s. comment b. this case the385,
dangerous.imminentlyorinherentlyclassed ascannot be

in this stateno caseagreementin that there isareCounsel
independentofresponsibility andetermines thedefinitelywhich

project byof theacceptancethe thecontractor afterconstruction
instructedrule andgeneraltheTrial followedemployer. The Court

with itrule carriesnon-liabilityaccordingly. thejury Sincethe
case, thefacts of thisapply to theexception which wouldno
occurringdamagesanyto recoverpermittednotplaintiffs were

43;Kan.Engler Aldridge, 147v.completed.wasthe workafter
Donaldson442;Ark.Paving Fleming,v. 96Co.Memphis Asphalt &
a nominalcity retainedthat theThe factJones, Wash. 46.188v.

did notitselfsum excavationtheunrelated topaymentfor future
requiredisAll thatcity.project by theacceptance of thetheaffect

practicalashall bethererule is thatnon-liabilitytheunder
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acceptance and completion Reng­and that occurred in this case.
Winston Co.,v. 167 Minn. 290.storf
jurisdictionsSome have not acceptbeen content the generalto

(2drule and its exceptions ed.)as by Prosser, Torts,indicated
(1955) 85, p.s. 519: “Several placedrecent buildingdecisions have

oncontractors the same footing goods,as sellers of and have held
generalthem to the protectionstandard theof reasonable care for

anyoneof who may endangeredbeforeseeably by negligence,their
acceptanceeven after of the work. importantOne limitation

inrecognized several cases is that the iscontractor not liable if he
specificationshas themerely plans,carried out and directions

given him, insince that case the responsibility byis assumed the
employer, plansat least thewhere are not so obviously dangerous
that no reasonable man them.” in supportwould follow Cases of

analysis Pittsburgh-­of recent include v.this the decisions Moran
(2d) 908; WrightMoines Co.,Des Steel 166 F. Hollandv. Furnace

265; (2d)Minn. Person v.Co., Cauldwell-Wingate Co.,186 187 F.
832. Other modern in law have criticizedcommentators the of torts

of sev­non-liability independent bythe rule of contractors modified
exceptions, agreement Green,eral and in Prosser.slippery are with

Sharing,Under RiskNegligenceThe Individual’s Protection Law:
751, (1953); ScopeU. L. 759 of inJames, Duty47 Nw. Rev.

145.Id., 778, 800. 62 Harv. L. Rev.Negligence Cases, See
adopt independentProsser thatbythe view outlinedWe

to a generalshould be heldbuilding and construction contractors
protection partiesof whocare for the thirdof reasonablestandard

negligencecontractor’s evenendangered by theforeseeablybemay
followingthesubject toacceptance the work. This rule isofafter

to discover the defect willqualification: employer’s“The failure
if he discovers theof but ...liability;thenot relieve contractor

ofsupersedes thathim, responsibilityit is to hisdanger, or obvious
1955)(2d p. 519.85,s.Prosser, Torts ed.the contractor.”

highway becamedefect in thethat theabsence evidenceIn the of
plaintiffit, the wasbywas discoveredcity,to the orobvious

the defendantthe ofconsider workjuryhave the whethertoentitled
buildings, whetherdamage to hisanycausedcontractorindependent

21, 1952, untilof Novembercitytheacceptance byafterorbefore
this reason the1953. ForMayin ofdamage ceasedallegedthe

order is

New trial.

All concurred.


