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and that of Romeo wasin a in her namedeposit joint accountIts
interest in it.ownership orgive anyin himitself toinsufficient

be and was theCournoyer supra, It continued toBank,v. 391.
it,to unlessplaintiff was entitledof the deceased and theproperty

joint tenancyeffective create aof the deceased were tothe actions
during lifetime. Id.,her 388.therein

jurisdictionovercoming “presumption thisThe burden of the in
joint in personalan to create interests property”intentionagainst

Tobin, supra,&c. Bank v. 210. He hadupon Romeo. Doverwas
allproving gift, beingall the elements of a valid theofthe burden

intervalidity gift vivos, byof a as ruled theessential to thefacts
18.Mosgofian, supra,Trust v.Trial Court. Nashua Co.

thecompel finding that deceased in-evidence did not aThe
equal rightan notupon onlyto the defendant totended confer

“appropriatethe but also to thefunds from accountwithdraw
Cournoyer Bank, supra. The action of thev.money withdrawn.”

rulingsthe and his of lawbeing supported by evidenceCourt
must bebeing proper the order

Judgment on the verdict.

All concurred.
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(Mr.Cooper orally),BrantCooper, Hall and John M.& Brant
plaintiff.thefor

Richard for the defendants.orally),C. Duncan brief and(by

Kenison, corporationofficer of a is notC. J. An or director
corporationpersonally byliable for a conversion committed the or

directorshipone of its of the officemerely byofficers virtue or
corporation. Refrigeration Corp.he holdswhich in the v.Discount

Catino, An330 Mass. 230. officer director is liablepersonallyor
a by corporation partici­for heonlyconversion committed the if

pates knowledge amounting acquiescencein the conversion or has to
or commits a of dutybreach which he owes to the of theowner
property. Fletcher, Corporations, 1140;3 Cyc. 1137,ss. anno. 152

Stambaugh696;L. It. Haffa,A. v. 217 Iowa 1161. theIf defendant
nothingknows the there isconversion, personalabout no liability
part.his Maus,on v. 454. knowledgeCohen 297 Pa. “Some and

participation, actual or beimplied, broughtmust home to him.”
Fletcher, supra, p. positionIt is715. the defendants’ that there is

evidence asupport finding personalno to of thisliability in case.
disputedis seriously shortageIt not thethat of lumber at

by usingEnfield was in shopcaused that lumber the box of the
Company shortageEnfield Box and the at Lebanon was caused for

by subsequentsame reason a parties.the or sale to third Deminie
the the salesigned invoice for of the lumber in andLebanon Gilbert

signed the bill of for the in Enfield. claimsale lumber theThey
shortages the thewere due to record whichinaccuracy inventoryof

kept only negligence part usingand indicate on theirthey faultyin
plaintiff’sHowever,records. the evidence casts doubtserious on

explanation being complete. appearedeitherthis as accurate or It
the denied seeing any plaintiff’s signsthat defendants of the at

others,although clearlyEnfield obvious that commonto it was
knowledge plaintiff’samong employeesthe that the lumber was be-

shopused in of the Boxthe box Enfield that Gil-ing Company and
had his use otheremployeesbert instructed to lumber when there

shortage signsa at plaintiff’swas of lumber the mill. Some of the
designatethat were used its lumber were seen -in millto the where

was the Deminie ingeneral manager chargeGilbert and was of
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corporation. Theof thethe mechanical workmaintenance and
frequentheld directors’partners,beenformerlydefendants had

sellingof lumbernecessityboth aware of themeetings and were
The lumberobligations.financialpressingin in meet1952 order to

plaintiffthe and identifiableby readilyEnfield was markedat
lots which hadspecificLebanon consisted ofand the lumber at

inspected for Gilbert conceded on cross-examinationdryness.been
right take the Enfield lumber. Since the refereethat he had no to

plaintiff’s requests findingsfor of fact it isall of thegranted
and theplaintiff’s acceptedthe evidence was as trueevident that

rejected or In eitheras either untrue mistaken.defendants’ was
personal liability.not the defendants fromevent, this would shield

Gage H.Restatement, Whittier, 312,s. 349. See v. 17 N.Agency,
320, 321.

argument althoughtheplacedis on that GilbertParticular stress
person operations leadingwho directed thehave been the tomay

isconversion, Deminie’s sole connection with the conversionthe
officer,he an director and stockholder of thethe fact that wasonly

nottestimonyDeminie’s that he did see what wascorporation.
witnesses, that he did not hear what wasplaintiff’stheobvious to

among corporation’s employees,the and thatknowledgecommon
being used in the millthe source of the lumberhe did not know

pristine, three-pronged presenta-Thiscredibility.all a matter ofis
accepted true thebyhave to be as trier of fact.tion did not

501,H. The evidence aDupont,Anctil v. 96 N. 503. warranted
directed the conversion and that Deminie knewfinding that Gilbert

acquiescedheand, predicament,in view of their financialabout it
upon defendants,relied thebythe Decisionsin conversion.

(2d)City Co., App.Motor 4 Cal. 639 and CohenThomsen v. Culver
distinguishablePa. are since in both of these casesMaus, 454,v. 297

knowledge Incorporate directors had no of the conversion. thethe
ample proof broughtthat about thepresent case there was Gilbert

itplaintiff’sthe lumber and was findable that Deminieshortage of
accomplishment. Phily,Hirschknowingly acquiesced in its See v.

4 N. J. 408.
theshortage plaintiff,the became known to Gilbert in hisAfter

Inc., agreedofficer the Enfield Boxcapacity Company, payas of to
agreed shortage paid.until the value of the wasmonthly$500

completed corporation placedthe were thepaymentsBefore was
receivership. The defendants claim that is anin this accord and

and thewhich claim for con-discharged extinguishedsatisfaction
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plaintiff acceptedversion. that theHowever there was no evidence
promisethe shortageto for the as an accord and satisfaction.pay

presumed performance subsequentIt would be that thethe of
(6promise parties agreement Williston,intended the thebywas to

1847)Contracts, s. but the acceptswhether creditor the debtor’s
proposition questionas satisfaction is a of fact and not of law.

H. Anno., Restatement,N. Contracts, s. 420. The defendants’ re-
quests that the referee find that there was an accord and satisfaction
were denied Langloisand this is consistent Maloney,with v. 95

408,N. H. 415. There was no accord and satisfaction theand non-
performance of subsequent agreementthe to make monthly pay-

partiesments “leaves the rightswith their former and liabilities
Langloisunaffected.” Maloney, supra.v.

Judgment on the verdict.

All exceptconcurred Goodnow, J., personalwho dissented on the
liability of Deminie for conversion of the lumber on the Lebanon
lot.

Hillsborough,
No. 4486.

Casualty CompanyAmerican of Pa.Reading,

v.

Jean Paul Senecal & a.

Argued 6,June 1956.

July 6,Decided 1956.


